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Allan  v.  Thomson.  j^  i\. 


Damages  fox  de- 
famation. 


Damages  for  defamation. 


Defence. — ^The  defender  mentioned  to  an 
indrndual  a  report  he  bad  heard,  and  after- 
wards contradicted  it.  The  pursuer  after- 
wards, in  the  defender*s  house,  assaulted  and 
defamed  him*    : . 


On  the  8th  February  18S1,  a  motion  was  a  point  of  law, 

made  to  send  the  case  back  to  the  Court  of  bfa^lS^rL*** 

Session,  to  consider  objections  to  the  relevancy  [fnogroundfor 

of  the  pursuer's  condescendence.  >  JTth^cSMt*^ 

jl^  Session. 


•  ■ 


•    •• 


•  •  • 


•    • 


•  •      • 
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•   •  •  • 

Allan  \  ''^Serk. — We  might  state  this  as  a  case  of 
TBoti^ffi.  ycompensatio  injtiriarum,  as  the  pursuer  called 
the  defender  liar^  and  challenged  him  to  fights 
which  is  a  bar  to  the  action.  The  pursuer  does 
not  come  so  pur6  as  to  entitle  him  to  maintain 
his  action, 

CocAr^m.— This  motion  is  incompetent. 
The  plea  now  stated  ongfat  to  have  lieen  in  the 
defences.  We  deny  the  fact,  or  that  it  is  a 
bar,  but  admit  that  it  may  be  proved  at  the 
trial. 

Lord  Chief  Commissioner. — The  only 
point  properly  before  us  at  present  is,  Whether 
there  is  in  the  {>lekdings  in  this  case  a  point  of 
law  which  ought  to  be  decided  previous  to  the 
trial? 

The  statute  enacts,  that  it  shall  be  compe- 
tent and  kwful  for  us  to  remit  ^estions  of 
law  or  relevlmcy  ^  but  tiie  ground  upon  which 
we  are  to  do  so  is^  that  the  question  ought  to 
be  previoushf  decided.  The  case  was  sent 
to  this  Court  on  the  summons  and  defencei^ 
and  the  statement  in  the  defences  is  not  suf- 
^cient  to  raise  the  ^questiofi  bow  insisted  on. 
Even  in  the  condescendence  and  answers  there 
is  ttothfii^  sidd  of  a  challenge  to  fight ;  imt  the 
assertion  is  now  »Kade,  abd  a  motion  founded 
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ttpon  it.  This  assertion  h  denied ;  and,  there-  Allah 
fore,  the  fkctss  iDudt  be  proved*  A  question  of  Thomson. 
kw  may  then  arise,  but  at  present  there  does  not  ^^'^v*'^ 
appear  to  be  sufficient  ground  stated  for  remit* 
ting  the  case.  To  found  this  motion,  the  ques- 
tion of  law  must  appear  on  the  face  of  the  issue. 
But  the  point  now  raised  is  more  properly, 
Whether  the  issues  try  the  question  between 
the  parties,  which  is  Hot  hifjus  loci  ?  In  the 
issue,  the  pursuer  is  put  to  proof  of  the  libel ; 
and  the  question  is.  Whether  the  assault  is  a 
bar,  or  whether  it  can  be  proved  in  mitigation  ? 
If  the  assault  goes  in  mitigation,  and  the  pur- 
suer is  aware  of  the  defence,  it  is  not  fit  to  have 
it  in  the  issue.  It  is  denied  that  a  challenge 
was  ^v^n,  and  it  is  denied  to  be  a  bar.  If  the 
fact  is  made  out,  the  defender  may  ultimately 
be  in  the  right,  but  I  cannot  compel  the  pur- 
suer to  admit  the  fact ;  and,  therefore,  this  is 
not  a  point  which  ought  to  be  decided  previous 
to  the  trial. 

The  defender  moved  for  a  commission,  for    f*-  28, 1821. 
the  purpose  of  referring  certain  points  to  the  Quaere,  whether 

.xn.x^  jk  *he  Jury  Court 

oatn  01  the  pursuer.  *  have  power  to 

take  the  oath  of 

^"~~~~~""~~~~~~~~'~~'~'""~"~~""~~~'"— """■""""""      a  party  on  a  re- 

•  In  the  case  of  Bell  v,  Dobie,  an  application  was  made  by   ^^^^  ? 
both  parties  on  the  7  th  July  1820,  to  have  the  case  retrans- 
mitted to  the  Court  of  Session,  for  the  purpose  of  referring 
to  oath  certain  points  in  the  cause. 

Lord  Chief  Commissioner. — This  question  is  not  entire- 
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Allan  Jeffrey. — An  oath  upon  reference  is  not 

Thomson,  evidence,  but  a  judicial  contract,  which  cannot 
be  laid  before  a  Jury,  and  the  statute  does  not 
give  the  Court  power  to  take  the  oath. 

This  question  could  only  be  discussed  dur- 
ing Term,  and  is  not  a  question  of  law,  or  any 
point  upon  which  power  is  given  to  retransmit 
a  case. 

Ckrh. — A  party  has  a  rights  at  any  time,  to 
refer  the  whole,  or  any  part  of  his  cause.  We 
cannot  be  cut  out  of  this  by  the  circumstance, 
that  the  issues  were  prepared  on  the  last  day 
of  Term.  There  is  no  authority  for  saying  that 
this  is  not  evidence,  and  as  the  Jury  are  em* 
powered  to  judge  of  ail  evidence,  the  Court 
must  have  power  to  take  this  oath,  which  is  the 
best  of  all  evidence. 

Lord  Chief  Commissioner. — As  this  is 
an  important  question,  and  I  feel,  at  present, 
much  difficulty  in  granting  the  order,  we  shall 


ly  new  to  me,  as  it  was  under  consideration  at  the  time  the 
act  of  Parliament  passed.  But  it  was  understood  that  it  was 
too  important  a  point  of  law  to  be  touched.  As  this  is  trans- 
mitted on  the  application  of  both  parties,  it  does  not  preclude 
the  consideration  of  how  the  oath  is  to  be  dealt  With  in  any 
future  case ;  or  if  this  cause  should  come  here  again,  the  oath, 
I  suppose,  will  be  laid  before  the  Jury  as  a  deposition,  but  the 
facts  stated  in  it  must  be  taken  as  true. 
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not  decide  it  at  present.    The  clause  in  the       Allan 

Vm 

act  states  dirtincdy  what  mayi  or  may  not,  be     Thomson. 
done  during  Term ;  but  as  this  issue  was  settled     '"^^'^■^' 
on  Uie  last  day  of  Term,  there  may  be  grounds 
for  making  this  application  now. 

If  this  is  evidence,  it  may  be  such  as  the 
Jury  Court  must  receive,  but  if  it  is  a  judicial 
contract,  as  Erskine  and  others  state  it  to  be, 
there  may  be  difficulty  in  our  taking  the  oath. 
It  may  be  competent  for  a  Jury  to  hear  this 
evidence,  but  how  are  they  to  deal  with  it  ? 
In  other  evidence,  the  credit  is  to  be  weighed, 
here  it  is  not.  Upon  the  oath,  the  question 
may  be.  Whether  the  party  should  not  be  held 
as  confessed  ? 

Lord  Gillies.— It  is  important  that  we 
should  be  aware  of  the  situation  in  which  we 
stand.     We  are  limited  by  the  10th  section  of  ^?S!f  ^^™"*' 

•'9th  Dec.  1815, 

the  act  of  sederunt,  and  have  no  power  to  do  %^^' 

See  Rules  and 

any  act  except  what  it  authorizes.  Regulations  for 

The  only  question  before  us  is,  Whether  this  3d  Jui7i823. ' 
commission  should  be  granted  ?  and  as  it  is 
not  a  commission  for  the  examination  of  a 
witness,  which  is  the  case  stated  in  the  act, 
perhaps  this  is  a  sufficient  ground  for  refusing 
the  application. 

If  this  oath  is  to  be  taken,  I  cannot  conceive 
why  it  should  not  be,  as  all  other  evidence  isr. 
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Allan  before  the  Jury,  But  as  the  application  is  not 
Thomson,  for  the  examination  of  a  witness,  and  as  the  de« 
fender  is  not  in  a  situation  to  ask  this  commis* 
sion,  I  am  for  reiusing  it,  whether  we  have 
power  to  take  the  oath  or  not.  This  is  not  the 
proper  time  to  move  to  put  off  the  trial,  which, 
however,  may  be  found  competent. 

Lord  Fitmilly. — This  is  an  application 
for  a  commission,  and  the  objection  to  it  Js  in-^ 
superable.  But  refusing  this  does  not  get  ns 
out  of  the  difficulty,  for  we  may  be  called  on, 
at  the  trial,  to  receive  this  evidence,  and  then 
we  must  grapple  with  the  difficulty,  and  decide 
the  point.  The  question  is  a  most  important 
one,  and  it  is  desirable  that  it  should  be  most 
deliberately  considered. 

So  far  as  I  know,  there  is  not  a  single  case 
where  an  oath  of  this  sort  has  been  submitted 
to  a  Jury,  though  there  are  many  where  a 
Court,  acting  with  a  Jury,  have  received  such 
oaths. 

We  are  not  at  present  to  give  an  opinion 
upon  this  point,  but  to  meet  the  difficulty 
which  has  occurred,  and  probably  the  best 
course  will  be  to  delay  the  case,  that  the  ques* 
tion  may  be  considered  during  Term. 

Lord  Chief  Commissioner. — I  am  much 
confirmed  by  the  clause  referred  to  by  Lord 
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GiUies^  i  and  if  this  is.  to  be  treated  a&  the  evi- 
denoe  of  a  witness,  we  cannot  .grant  the  com- 
missiou.  Mr  Allan  is  not  in  the  condition 
which  requires  his  being  examined  by  com- 
miuioii }  and  in  all  ease%  where  possible,  tes- 
tupMmy  should  be  viva  voce.  But  if  this  is 
delayed  till  the  day  of  trial,  and  we  should 
then  be  of  opinion  that  it  is  inccmipetent  for 
us  to  take  the  oath,  all  the  expence  and  trouble 
will  be  useless.  The  best  way  is,  to  delay,  till 
counsel  can  move  to  have  the  case  put  off. 

Ckrh.'-^li  I  am  not  to  be  subjected  in  ex- 
pences,  I  will  move  the  delay. 

Lord  Gillies.-— At  present  I  am  of  opi- 
nion, that  what  has  occurred  is  a  suflScient 
ground  for  putting  off  the  trial.  It  seems  to  be 
thought  that  moving  to  put  off  the  trial  will 
subject  the  party  in  expences;  but  I  am  of 
opinion,  that  this  will  not  be  the  case,  pro* 
vided  sufficient  reason  is  shown.  As  it  is  an 
important  point  of  law,  Whether  the  Jury  Court 
have  power  to  take  an  oath  of  reference,  the 
question  might  be  brought  before  us  on  a  mo- 
tion to  remit  the  case  to  the  Court  of  Session, 
on  that  point.  Such  a  motion  made  during 
Tenu  will  open  the  question  of  the  compe- 
tency of  ex^miping  a  party  ^  and  this  appears 
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to  me  such  a  point  of  law,  as  is  suffideDt  ground 
for  transmitting  the  case  back  to  the  Court  of 
Session. 


Lord  Chief  Commissioner. — This  must 
be  matter  of  arrangement ;  but  it  does  not  ap- 
pear to  me,  that  the  question  can  come  by  any 
other  means  before  the  Court  in  Term.  If 
the  oath  is  to  be  treated  as  evidence,  the  ob- 
jection must  be  taken  at  the  trial,  otherwise 
the  point  can  never  be  got  before  the  Court. 
It  can  only  come  on  the  question,  whether  the 
oath  is  admissible  or  not. 


May  29,  1821. 

Of  consent,  the 
oatk  of  a  party 
taken  by  a 
Judge  in  the 
Jury  Court 


It  was  moved  by  the  defender,  that  the  case 
be  transmitted  to  the  Court  of  Session,  for  the 
purpose  of  having  certain  points  referred  to  the 
pursuer's  oath  ;  but,  of  consent,  the  order  was 
granted  for  the  pursuer's  attendance  before  one 
of  the  Judges  of  the  Jury  Court  to  depone. 

Lord  Pitmilly. — It  is  necessary  again  to 
repeat,  that  this  is  not  to  be  held  a  decision, 
but  is  done  entirely  of  consent. 

Lord  Chief  Commissioner. — When  the  oath 
is  afterwards  produced,  it  must  be  dealt  with  as 
an  admitted  contract  between  the  parties ;  and 
if  it  requires  explanation,  the  Judge  must  ex- 
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plain  it.     So  far  as  at  present  advised,  I  am  of        ^^^ 
opinion,  that  there  is  nothing  in  the  institution        Boyd. 
of  this  Court  which  alters  the  law  of  Scotland 
in  respect  to  the  oath  of  a  party. 

The  pursuer  afterwards  appeared  at  Cham- 
bers and  deponed ;  and,  on  the  21st  January 
18S2,  when  the  case  was  called  on  for  trial, 
mutual  apologies  being  made,  and  read  in  Court, 
the  case  was  settled  extrajudicially. 

Jeffrey  and  Cockhum^  for  the  Pursuer. 

Clerk  and  9  for  the  Defender. 

(Agents,  Wm*  Robertton,  w.  a.  and  Campbell  ^  Amotty  w.  8.) 


PRESENT^ 
LORD  CHIEF  COMMISSIONER. 


Hay  v.  Boyd.  Feb?is. 

Suspension  of  a  charge  on  a  bill  of  exchange.  Found  that  a 

.  ^j  J       /•    /•  rri  -L  •  T_     .  1  person  had  ac- 

on  the  ground  of  forgery.      lo  which  the  knowicdged  that 

charger  answered.  That  the  defender  had  pro-  a bm  ofex?* 

raised  to  pay  the  bill.  ^^*°8^- 

ISSUE. 

"  Whether  at  Perth,  in  the  house  or  shop  of 
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*'  Andrew  Miller*  on  or  nbout  the  34  d^y  of 
August  1830,  the  suspead^r  Boyd  aeknow-r 
ledged  his  having  accepted  the  bill  in  pro- 
cess, purportii^  to  be  draim  by  William 
Boyd,  and  accepted  by  the  said  Thomas 
<<  Boyd,  for  L.  100,  bearing  date  the  @4th  Ja- 
<<  nuary  18^0 ;  or  whether  the  said  suspendeiT 
'<  agreed  to  pay  the  said  bill  to  the  charger  ?'' 

Circumstances         When  the  casc  was  called  for  trial, 

in  which  parol 

evidence  was  ad-       FuUcrton,  foT  the  defender,  objected,  That 

mitted,  to  prove  .  , 

a  promise  to  pay  there  was  a  question  of  law  which  rendered  the 

a  bill  for  L.100.  i-         .        i  •  i  i 

proceeding  to  the  trial  unnecessary ;  that,  on 
julf  ile/m?'  the  authority  of  Halliday  and  Rule,  this  issue 
^^^  was  incompetent  in  the  present  shape  of  the 

case. 

Lord  Chief  Commissioner. — This  is  in 
a  different  form  from  that  case,  for  in  the 
present  instance,  we  proceed  not  merely  on 
the  condescendence  and  answers,  but  on  a 
finding  and  r^mit  by  the  Lord  Ordinary ;  and 
we  must  presume  that  his  Lprdship  had  mia^e 
up  his  mind  on  the  cpinipetency  of  the  proceed- 
ing. If  this  had  been  the  same  as  fi[alliday 
and  Rule,  I  think  my  attention  would  have 
been  called  to  it.  As  the  case  is  here,  and  the 
Jury  and  witnesses  are  summoned,  I  think  it 
better  to  go  on  to  trial  of  the  matter  of  fact) 
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without  prejudice  to  any  question  of  law  you 
may  have* 

If  the  case  turns  upon  a  question  of  law,  you 
will  have  an  opportunity  of  taking  a  Bill  of  Ex- 
ceptions. Or,  you  may  have  it  reserved  to  you, 
and  in  that  case,  when  you  move  for  a  new  truJ, 
you  willy  as  matter  of  course,  get  a  rule  on  the 
other  party  to  show  cause,  and  you  may  then 
take  your  exception  if  the  Court  decide  against 
you. 

The  trial  proceeded,  and  the  defender  was  t^^^L 
called  on  to  produce  a  letter  written  to  him  by  ^^^^^^ 
the  pursuer.  »«*  ^  «5^' 

^  for  and  produced 

Fullertan  objects.  This  ought  to  have  been  ^'^^^^  ^^'® 
produced  eight  days  ago. 

Hope.'^It  would  be  absurd  to  call  on  a  par- 
ty to  produce  before  the  trial  a  document  in  his 
own  possession.  The  terms  of  the  act  only  ap« 
ply  to  the  deposition,  not  to  the  production  of 
papers. 

Lord  Chief  Commissioner.— This  was  dis. 
cussed  in  Fisher's  case,  and  the  Court  held  it  Kitchen  v. 

Fisher,  VoL  II. 

within  the  discretion  granted  by  the  act,  to  ad-  p.  587. 
mit  the  document  at  the  trial,  provided  suf- 
ficient notice  had  been  given.     If  this  party 
had  eight  days  notice  that  he  was  to  be  called 
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Russers  Form 
of  Pro.  App. 
p.  78. 


to  produce  the  letter,  then  he  should  be  aware^ 
that  if  not  produced,  secondary  evidence  may 
be  admitted  to  prove  the  contents  of  it. 

This  may  be  an  unhandsome  objection,  and 
there  may  be  reason  in  what  is  said,  that  the 
purpose  of  the  act  of  sederunt  was  to  enable  a 
party  to  see  written  documents  not  in  his  pos- 
session. But  unless  notice  was  given  eight 
days  ago»  I  must  decide  according  to  the  act, 
and  reject  the  document.  I  am  very  unwUUng 
to  turn  a  party  round  on  a  point  of  form ;  but 
I  am  more  averse  to  decide  against  a  written 
rule. 

The  rule  is  laid  down  in  Mr  RussePs  book ; 
and  the  spirit  of  both  acts  of  sederunt,  1815 
and  1817»  is  the  same.  I  cannot  draw  a  dis- 
tinction between  a  party  and  any  other  per- 
son ;  and  if  called  upon  to  decide,  must  hold 
this  not  competent.  If  I  am  mistaken^  the 
party  has  his  remedy. 


A  witness  must         The  first  witucss  was  asked.  Whether  the 

he  cxfttxiiiiGQ  to 

facts,  not  the  con.  defender  led  him  to  understand  that  the  bill 

dtiuon  he  draws 

from  them.         in  disputo  was  his  bill  ?  to  which  an  objection 

was  taken.  \ 


Lord  Chief  Commissioner.-— The    Jury 
cannot  go  by  the  understanding  of  the  witness } 
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but  must  draw  their  inference  from  the  facts         HAt 
stated  by  him.  Boyd. 

The  witness  was  afterwards  asked  as  to  state*   incompetent  for 

a  party  to  proye 

ments  made  by  the  defender*  declarations  by 

TT  Tl.-     •     •  1      X         ^i_  himself,  unle« 

Hope. —  1  nis  is  incompetent,  as  the  pursuer  the  opposite  par. 

^  ^  ty  was  piesent. 

was  not  present. 

Fulkrton. — There  is  no  doubt  that  this 
proof  is  competent  under  the  terms  of  the  is- 
sue^  which  are  general.  It  is  most  material  for 
us  to  explain  the  circumstances  from  which 
they  wish  to  subject  us. 

Lord  Chief  Commissioner. — I  must  decide 
this  according  to  the  admissibility  of  the  eYi<^ 
dence,  and  not  according  to  the  effect  it  may 
hare  in  the  cause.  It  is  objected  to,  first,  as 
not  competent  under  the  issue ;  and  next,  as 
not  tending  to  sift  the  cause  according  to  the 
truth  of  it. . 

As  to  the  first,  perhaps  it  would  have  been 
better  if  the  issue  had  expressed  that  the  ac- 
knowledgment was  in  presence  of  the  party ; 
but,  coupled  with  the  evidence  already  given, 
I  think  the  issue,  though  in  general  terms, 
must  be  held  to  mean  acknowledgment  in  pre- 
sence of  the  party. 

Up  to  this  day,  the  case  has  been  treated  as 
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HAt 

V. 
BOY]>* 


a  question  of  aeknowledgtnent  in  presence  of 
the  party»  and  no  objection  stated  to  the  ques^ 
tion  being  so  confined.  But  the  point  is  now 
raised,  whether  proof  of  an  acknowledgment  in 
a  shop  in  Perth,  or  any  other  place»  or  going 
about  the  world  acknowledging,  would  have 
been  within  the  issue  ?  It  is  said,  that  it  must 
be  allowable  to  prove  these  declarations  by  the 
defender,  to  show  that  it  is  impossible  he  could 
have  made  the  acknowledgment.  But  can  this 
be  competent,  when  there  is  no  question  of 
forgery  ?  Would  it  not  be  allowing  dechra* 
tions  made,  out  of  the  presence  of  the  party,  to 
aflfect  him  ? 


Competent  to 
proye  against  a 
party  dedara- 
tions  by  him  on 
the  subject  in 
dispute. 


The  wibiess  was  then  asked.  Whether  he 
had  any  conversation  widi  the  pursuer  relative 
to  this  bill  ? 

Hope  objects.-«It  is  incompetent  to  inquire 
into  the  pursuer's  opinion  of  the  bill  prior  to 
the  promise  by  the  defender,  as  that  must  have 
removed  any  doubts  he  might  have  had  of  it 
being  genuine. 


LoKD  Chief  Commissioner. — The  distinc- 
tion between  this  and  the  former  point  is  quite 
obvious.  In  that  case,  the  proof  of  the  declara- 
tion was  rejected,  as  it  was  not  in  presence  of 
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the  pursiter ;  Imt  now  it  is  quite  proper  to  give  Hat 
the  decktadoHs  of  the  punsuer  in  evid^ice,  as  Both. 
that  shows  the  meaning  he  put  upon  the  pro-  '"•^^^^^ 
mise*  The  objection  is^  that  it  leads  to  the  in- 
vestigalacm  of  a  subject  excluded  by  the  issue, 
wlndi  is  a  ^pestion  of  acknowledgment.  There 
is  here  no  written  acknowledgment,  otherwise 
this  question  couM  not  occur ;  but  the  acknow* 
ledgiHent  is  a  verbal  one.  It  is  a  question  of 
verbal  acceptance  which  is  to  go  to  the  Jury ; 
and  how  can  they  judge  of  that,  without  in- 
quiry into  the  probability  of  the  conversation 
which  is  said  to  constitute  the  acceptance  ?  It 
is  detfr  that  it  is  competent  to  prove  conversa^ 
tions  both  before  and  after,  in  so  far  as  they 
throw  light  upon  the  one  in  question. 

When  the  case  was  closed  on  the  part  of  the  Documents  men. 

«>i.««>wn.  tioned  in  opening 

pursue,  a  case  ougkarT 

Lord  Chief  Commissioner. — There  have  ^n^^-^ace 
heesBt  inUs  mentioned,  and  I  suppose  it  is  ad-  ^^  '^^ 
mitted  that  one  of  them  is  the  bill  in  question. 
But  we  do  not  take  them  as  evidence,  from  be- 
ing mentaoned  in  this  way;  the  party  must 
give  them  in,  and  they  must  be  read  to  the 
Jury. 

It  also  appears  to  me,  that  there  would  be  a 
more  complete  case  to  go  to  the  Jury,  if  the 
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Hay        articles  in  the  condescendence  and  answers  were 
read,  instead  of  being  merely  referred  to. 

Hope  opened  the  case>  and  stated  the  facts, 
and  contended.  That  the  question  of  forgery  was 
not  before  the  Jury,  but  the  simple  question. 
Whether  the  defender  promised  to  pay  the  bill 
— ^whether  he  acted  in  such  a  manner  as  to 
lead  the  pursuer  to  believe  it  genuine  ? — ^for  by 
this  he  was  liable  to  pay  it,  whether  genuine  or 
not. 

Fullerton. — In  trying  this  question,  you 
must  hold  this  bill  to  be  forged,  as  the  pursuer 
would  not  go  to  issue  with  us  upon  that  ques- 
tion. It  is  a  suspicious-looking  document,  and 
we  deny  its  onerosity. 
Parol  evidence         Jf  the  bill  is  forgcd,  this  becomcs  a  simple 

competent,  of  a  .  *^ 

p/omi^  to  pay^    prouuse  to  pay  a  sum  of  money ;  and  we  deny 

the  competency  of  parol  evidence  of  a  promise 
to  pay  so  large  a  sum. 

Hope. — This  objection  ought  to  have  been 
taken  at  an  earlier  stage  of  the  proceedings. 

« 

Lord  Chief  Commissioner. — The  objection 
ought  to  have  been  taken  at  the  time  the  evi- 
dence was  tendered. 

Fullerton. — I  only  object  to  the  evidence  as 
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not  sufficient,  and  I  could  not  know  that  the 
pursuer  might  not  bring  other  evidence.    Writ, 
or  oath  of  party,  is  the  only  legal  evidence  of  a. 
gratuitous  promise  to  pay  a  sum  of  money. 

Lord  Chief  Commissioner. — There  is  no 
doubt  of  the  rule,  that  you  cannot  prove  by, 
parol  what  requires  writing.  There  was  an. 
instance  of- this,  which  was  carried  from  this 
Court  to  the  House  of  Lords.  But  the  ques- 
tion here  is,  Whether  that  rule  applies  to  this 
sort  of  document?  Bills  are  documents  in 
mercantile  transactions,  and  I  should  be  sorry 
to  lay  it  down,  that  the  rule  applied  to  a  docu«> 
ment  of  this  nature. 

-Fttifer/on.— This  case  is  the  same  as  if  the 
name  of  the  party  was  not  at  the  document ; 
and  the  question  then  occurs.  What  evidence  is 
sufficient  of  such  a  promise?  The  case  would 
have  been  different  if  this  had  been  in  the 
course  of  a  bargain,  or  if  they  had  proved  that 
the  pursuer  was  to  do  any  thing  in  return. 
But  supposing  the  evidence  competent,  the 
case  is  not  proved,  as  the  first  is  only  a  single 
witness,  and  the  second  not  only  does  not 
support  him,  but  contradicts  him  in  material 
facts. 

B 
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Hay 


Verbal  accept- 
ance of  a  bill 
may  be  proTed 
by  facts  and  cir- 
cumstances. 


Lord  Chief  Commissioner. — Whatever 
opinion  may  be  formed  of  this  case,  it  wUl  pro- 
bably  not  rest  here,  as  there  is  a  point  of  law 
as  to  the  competency  of  the  proof,  upon  which 
it  may  be  carried  to  the  other  Court. 

I  shall  not  detain  you  by  stating  the  machin- 
ery for  discussing  points  of  law,  but  there  is 
matter  which  1  have  looked  into  since  !l  came 
into  Court,  that  makes  it  necessary  for  me  to 
lay  the  case  fully  before  you. 

Mr  Bell  lays  it  down,  in  his  excellent  Com- 
mentary, that  verbal  acceptance  of  a  bill  is 
sufficient,  and  as  there  is  no  form  of  words  ne- 
cessary for  this  purpose,  the  acceptance  may  be 
collected  from  facts  and  circumstances.  Bills 
of  exchange  have  a  law  peculiar  to  themselves, 
and  I  cannot  doubt  that,  in  this  case,  the  evi- 
dence was  properly  laid  before  you,  although  it 
was  all  parol.  I  could  not  have  rejected  the 
evidence  if  application  had  been  made  to  me  to 
do  so,  and  having  admitted  it,  I  am  not  in  a 
situation  to  say  that  you  ought  to  reject  it. 
On  the  first  part  of  the  issue,  this  evidence 
must  be  admissible,  and  if  you  think  it  makes 
out  the  acceptance,  that  concludes  the  case ; 
but  if  you  do  not  think  the  acceptance  is  made 
out,  then  the  question  rests  on  the  second  part 
of  the  issue. 
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It  is  statedt  that  a  gratuitous  promise  to  pay  Hay 
money,  in  order  to  be  binding,  must  be  in 
writing,  and  on  this  subject  it  would  have  been 
more  satisfactory  to  me,  if  I  had  had  time 
for  consideration.  I  do  not  feel  sure  that  my 
law  is  correct,  but  I  shall  state  it  as  it  af^ars 
to  me  at  present,  and  it  is  the  principle  of  this 
institution  that  the  Jury  take  the  law  from 
the  Court.  If  then  the  case  turns  on  the 
second  part  of  the  issue,  it  appears  to  me  that 
the  promise  ought  to  have  been  in  writing ; — 
but  the  question  remains.  Whether  this  is  a  case 
of  acceptance  or  of  promise  to  pay  ?  If  you 
think  this  not  an  acceptance,  or  if  I  should  tell 
you  that  in  law  it  is  not  an  acceptance,  then, 
on  the  second  point,  I  lay  it  down  that  the  evi- 
dence of  the  agreement  is  not  sufficient. 

Another  question  here  is,  Whether  the  evi- 
dence applies  to  the  bill  mentioned  in  the  issue  ? 
On  this  subject,  though  the  question  of  forgery 
is  not  here,  I  think  you  may  look  at  the  bill,  to 
judge  whether  the  name  is  written  by  the  same 
person  who  wrote  the  bill.  It  also  appears  to 
me  that  the  pursuer  has  made  out  a  prima  Ja- 
cie  case  to  prove  that  this  is  the  bill  referred 
to  in  the  conversation,  which  was  all  he  was 
bound  to  do  in  absence  of  evidence  on  the  other 
side*     The  witnesses  say  a  bill  was  mentioned 
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2,  Bell,  Com.  p. 
69  and  250. 


— a  bill  is  produced  in  process,  and  no  objec- 
tion is  stated  to  it  as  not  the  bill  referred  to. 
An  admission  by  a  party,  when  put  on  his 
guard,  is  the  best  evidence ;  the  condescendence 
and  answers  have  been  ^ven  in  evidence,  and 
in  the  second  article,  the  bill .  in  process  ^  ad- 
mitted to  be  the  same  that  was  discussed  at  the 
meeting  of  the  parties. 

On  all  mercantile  questions,  the  law  of  Scot- 
land and  the  law  of  England  mutually  derive 
light  from  each  other,  and  Mr  BelPs  work  has 
been  quoted  by  the  Lord  Chief  Justice  in  Eng- 
land. On  the  question  of  verbal  acceptance, 
the  law  is  the  same  in  both  countries. 

The  question  then  is.  Whether  the  facts  as  to 
the  acceptance  are  proved  to  your  satisfaction, 
and  whether  these  facts  amount  to  what  the 
law  holds  to  be  acceptance  ?  for,  as  I  have  said 
before,  I  do  not  consider  the  evidence  compe* 
tent  in  proof  of  a  promise  to  pay. 

Mr  FuUerton  properly  argues,  that,  from  the 
form  of  the  question,  the  bill  must  be  held 
forged ;  but  that  only  applies  to  the  question  of 
agreement  to  pay,  for  the  party  not  having 
stated  it  to  be  forged  at  the  time,  leaves  it  in 
the  same  situation  as  if  forgery  had  never  been 
mentioned,  and  the  question  comes  simply  as  to 
the  acceptance.    Th$  first  witness  speaks  to  an 
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obligation  under  a  bill,  and  not  to  a  promise  Hay 
to  pay  a  sum  of  money,  and  if  you  are  satisfied  Boyd. 
tliat  this  is  the  bill  to  which  the  conversation 
applied,  then,  in  law,  I  state  the  evidence  as 
sufficient  to  make  out  a  verbal  acceptance,  there 
being  no  form  of  acceptance  prescribed. 

His  Lordship  then  commented  on  the  evi- 
dence in  detail,  and  concluded  by  stating,  that 
the  subjects  for  the  Jury  to  consider  were, 

1.  Whether  the  bill  produced  is  that  which 
was  under  discussion  at  Perth  ?  And  that  the 
leaning  of  his  mind  was,  that  the  bill  was  the 
same. 

2.  Whether  the  party  accepted  this  bill? 
And  upon  this  a  verbal  acceptance  is  sufficient. 
It  is  said  there  is  only  one  witness,  and  that  he 
is  contradicted  by  the  other.  That  depends  a 
good  deal  on  the  view  taken  of  his  evidence, 
and  even  if  he  is  a  single  witness,  there  are 
facts  and  circumstances  proper  for  your  consi- 
deration. 

3.  The  other  point  in  the  issue  is  the  agree- 
ment.    But  upon  this  I  am  of  opinion  that 
there  is  not  sufficient  evidence- 
After  the  Jury  had  retired  to  consider  their 

verdict,  his  Lordship  stated  to  the  counsel,-^ 
You  may  have  a  Bill  of  Exceptions,  on  the  fol- 
lowing points : 
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Feb.  13, 


1^/,  On  the  ground  that  I  left  the  fact  to 
the  Jury,  whUe  you  hold,  that  it  is  incompe- 
tent in  this  form  of  proceeding. 

2df  On  the  question,  how  far  I  am  right  in 
stating  that  facts  and  circumstances  may  con- 
stitute in  law  a  verbal  acceptance. 

Sdf  Or  you  may  move  for  a  new  trial,  and 
then  except  to  the  decision  given,  whether  the 
Court  i^ee  with  or  overrule  what  I  have  de- 
cided. 

Verdict  "  For  the  pursuer." 

Hope,  for  the  Pursuer. 
FulUrton,  for  the  Defender. 

(Agents,  David  Gray^  s.  s.  c,  and  J7.  IloUhkUf  w.  s.) 

An  application  was  made  for  a  new  trial, 
July  3, 1822.      which  was  refused,  without  hearing  the  coun- 
sel for  the  pursuer. 


1822. 
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PRESEWT, 
LORD  CHIEF  COMMISSIONER. 


Mackie  v.  Wight. 


Damages  for  defamatioD,  assault,  and  battery. 

Defence. — A  denial  of  the  accuracy  of  the 
statement  in  the  summons — an  offer  of  refer- 
ence,  and  a  tender  of  L.  150. 


1822. 

March  4. 


Damages  for  de- 
famation, as* 
sault,  and  bat- 
tery. 


The  first  issue  was  for  repeated  assaults  in 
the  same  night  on  the  street  of  Edinburgh, 
and  calling  the  pursuer  scoundrel  and  coward. 
The  second,  for  writing  and  sending  a  letter 
which  tended  to  provoke  the  pursuer  to  a 
breach  of  the  peace,  by  inciting  him  to  fight  a 
duel.  The  third,  for  an  assault  and  battery 
on  the  road  near  Ormiston,  in  the  county  of 
Haddington.  The  last  five  were  for  saying  to 
different  individuals,  at  different  times,  that 
the  pursuer  was  a  coward,  and  had  refused  to 
fight. 

An  objection  being  taken  to  a  witness,  that 
the  summons  in  the  cause  had  been  shown  to   ^^^  «^ » «^i 

aon  Dot  a  good 

him  ;  it  was  admitted,  that  it  mifi;ht  be  incom-   ?}^i^^^^>  ^}^* 

'  '  o  It  was  given  to 

petent  to  examine  him  to  matter  stated  in  the   ^>™  *>y  '*>«  par. 

ty. 


A  witness  hav- 
ing seen  the  sum- 
mons in  the  ac- 
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summons,  but  that  he  was  called  to  prove  a 
fact  not  stated  in  the  summons.  In  the  course 
of  his  examination,  however,  he  was  question- 
ed as  to  a  fact  stated  in  the  summons,  when 
the  objection  was  renewed. 

Lord  Chief  Commissioner. — Is  it  an  ob- 
jection to  a  witness,  that  he  finds  and  reads  a 
paper  in  the  cause  i^  There  is  here  no  proof 
that  the  paper  was  given  to  him  by  the  party. 
Before  I  can  sustain  an  objection  of  this  sort, 
it  must  be  made  out  clearly  that  the  witness 
has  been  instructed  by  the  party,  or  by  some 
one  acting  for  him. 

Before  closing  the  case  for  the  pursuer,  his 
counsel  wished  to  reserve  his  right  to  bring  evi- 
dence in  replication,  provided  it  was  found  com- 
petent for  the  defender  to  lead  evidence  on  a 
particular  point.— The  counsel  for  the  defender 
objecting, 

Lord  Chief  Commissioner. — I  cannot 
say  how  this  may  be  decided,  if  the  defender 
offers  evidence  in  diminution  of  damages,  of 
the  nature  you  mention.  I  cannot  now  decide 
whether  the  evidence  is  admissible  or  not. 
But  if  the  defender  adduces  evidence  to  a  mat- 
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ter  which  could  not  form  part  of  your  case,  I  Mackie 
cannot  allow  that  to  go  to  the  Jury  without  the  Wight. 
antidote. 


The  defender  had  been  tried,  convicted,  and   ^^^^  whether 

•  i-ini  1  r^       •  1*  •entcncc  pro- 

punished  for  the  assault  near  Urmiston,  and   nouncedinacn. 
the  sentence  in  that  case  had  been  produced   aon  uV^^ 

.  •«  in  a  cifil  action  ? 

as  evidence. 


Lord  Chief  Commissioner. — There  is  one 
point  in  this  case  of  importance, — the  admissi- 
bility of  the  sentence  by  the  Sheri£P  as  evidence 
.^-though  it  is  not  of  much  consequence  in  this 
case.  If  my  attention  had  been  drawn  to  it,  I 
would  have  expressed  a  doubt  whether  a  party, 
who  has  been  examined  as  a  witness  in  a  crimi- 
nal prosecution,  could  use  the  sentence  as  evi- 
dence in  a  civil  suit.  In  England  this  has  been 
discussed ;  and  at  one  time  it  was  held  by  a 
great  htwyer,  that  it  was  admissible,  if  the  evi- 
dence of  the  party  could  be  withdrawn  from 
the  sentence — but  now,  in  England,  if  the 
party  has  been  examined,  the  judgment  is  re- 
jected entirely.  It  is  of  importance  to  state 
this,  that  what  has  been  done  to-day,  may  not 
be  drawn  into  a  precedent.  Were  it  competent 
evidence,  parties  might  make  evidence  for 
thraiselves,  by  getting  a  conviction  on  their  own 
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testimony,  and  then  producing  that  conviction 

as  evidence. 
Buiier's  N.  P.         BuIlcF  has  laid  it  down,  that  a  conviction  in 
^^  a  Criminal  G>urt  is  conclusive  evidence  of  the 

fact,  if  that  fact  afterwards  comes  coUaterally 
I.  Phmipps' Uw  ^^  controversy  in  a  Civil  Court.  But  Mr 
of  Ev.337.         Phillipps*  observations  on  this  are  well  worthy 

of  serious  consideration. 

Cockbum,  for  the  defender,  contended,  Tluit 
several  of  the  issues  w^e  not  proved — ^that,  on 
others,  parties  did  not  di£Per  so  much  as  to  the 
facts  as  the  inference  to  be  drawn  from  them — 
and  that  the  Sheriff's  judgment  could  not  be 
held  evidence,  as  it  proceeded  on  the  oath  of 
the  pursuer. 

Jeffrey  and  Moncreiffy  for  the  pursuer,  con- 
tended, That  the  case  was  proved  without  the 
sentence  of  the  Sheriff,  and  was  one  of  an  ag- 
gravated nature. 

Lord  Chief  Commissioner. — This  is  a 
case  peculiarly  for  the  Jury  f  and  all  that  I 
can  do  is  to  assist  you  in  coming  to  a  conclusion 
on  the  evidence. 

The  first  issue  contains  a  series  of  aggravat- 
ed attacks,  and  is  admitted  to  be  proved. 

The  letter  given  under  the  second  is  said 
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not  to  be  a  challenge  to  fight,  but  you  will  nsad       Mackie 

it,  and  draw  your  own  conclusions ;  and  a  chal*       Wiohi^. 

lenge  is  a  thing  to  be  reprobated  as  against  law. 

The  only  question  here  is,  Whether  the  letter 

was  delivered  ?    In  general,  the  point  to  be 

proved  is,  that  a  letter  was  delivered,  and  ce'r* 

tain  rules  have  been  laid  down  on  the  subject ;. 

but  here  the  fact  to  be  proved  is,  that  it  was 

not  delivered.     The  writing  is  admitted,  and 

the  true  meaning  of  the  issue  is,  whether  it 

came  to  the  pursuer  as  the  letter  of  the  defend* 

er,  intcttided  for  him. 

On  the  third  issue,  it  is  singular  that  this  is  the 
second  instance  in  this  G)urt  of  an  assault  proved 
by  facts  and  circumstances,  while,  in  thirty- 
five  yeat^' practice  in  England,  I  never  knew  that 
to  occur  i  but  I  see  no  objection  to  the  Jury 
deciding  upon  this  species  of  evidence,  which 
would  be  sufficient  in  higher  offences.  You 
have  heard  much  sound  observation  on  the  evi- 
dence, and  the  bar  have  most  properly  consent- 
ed to  rest  the  proof  on  the  declaration  of  the 
defender  along  with  the  other  facts,  and  not  on 
the  judgment  of  the  SheriflF.  There  is  no  rule 
more  clear  than  that  the  declaration  of  a  party 
is  evidence  against  him ;  you  will,  therefore, 
take  it  as  evidence,  and  consider  whether  I  am 
right  in  thinking  that  the  other  evidence  shows 
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that  he  was  in  a  disposition  of  mind  to  make 
the  assault.  I  am  not  aware  of  any  evidence 
of  importance  on  the  other  side. 

The  other  issues  appear  to  me  frivolous,  and 
only  of  importance  as  proving  the  second  issue. 
I  consider  the  1st  and  7th  as  proved ;  the  ques- 
tion is,  if  the  2d  and  3d  are  proved. 

The  amount  of  damages  ought  to  be  such  as 
will  aflford  a  fair  reparation  for  the  injury  sus- 
tained, but  not  such  as  will  amount  to  punisli- 
ment  or  imprisonment  of  the  defender.  On 
the  other  hand,  if  in  cases  of  assault  fair  re- 
paration is  not  given,  it  may  lead  to  parties  tak- 
ing other  methods  for  seeking  redress. 

Verdict  for  the  pursuer  on  five  issues,  da- 
mages L.250.  Three  issues  found  not 
proven. 

Jeffrey  and  Moncreiffi  lor  the  Pursuer* 
Cockburn  and  Skene^  for  the  Defender. 

(Agents,  Johii  GibtoUf  w.  8.,  and  Ro,  Sirachan,  w.  s.) 
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FR3SSENT, 
LORD  CHIEF  CO  HI  MISSION  SB* 


Watson  and  Husband  v.  Hamilton. 

Reduction  improbation  of  two  deeds  executed 
by  means  of  notaries-public,^-on  the  ground 
that  no  proper  authority  was  given  ; — and  that 
the  granter  was  in  a  debilitated  state  of  body 
and  mind,  and  under  undue  influence. 

•The  issues  were.  Whether,  on  the  days  the 
deeds  were  signed,  the  granter  <<  was  of  a  sound 
*^  and  disposing  mind,  and  capable  of  under- 
"  standing  her  affairs  ?"  Whether  she  was 
blind,  or  so  blind  that  she  could  not  read  or  see 
what  she  had  written  ?  Whether  she  gave  in- 
structions for  preparing  the  deeds,  and  whether 
they  were  prepared  in  conformity  with  these  in- 
structions? Whether  the  first  was  read  over 
at  the  time  the  second  was  executed?  and  a 
counter  issue,  Whether  she  declared  she  could 
not  sign,  and  gave  instructions  to  the  notaries 
to  sign  for  her  ?  * 


*  On  the  following  day,  the  case  of  Thomson  v,  Wilkie 
was  tried,  which  was  also  a  reduction  of  two  deeds  on  nearly 
the  same  grounds  as  the  present  case. 


1822. 
March  12. 


Finding»--A8  to 
the  capacity  of 
the  maker  of  a 
deed — as  to  in- 
structbns  being 
given  to  prepare 
it    as  to  blind- 
ness, and  instniG- 
tions  to  notaries. 
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Watson  and 
Hdsbanp 

V, 

Hamilton* 


Designation  of  a 
witness  held  suf* 
ficient,  though 
not  perfectly  ac- 
curate. 


Mar.  19> 


When  Agnes  Weir  was  called, 

Whigham  and  CocJebum  objected,  She  is  de- 
signed as  servant  to  James  Lawson,  W.  S.,  re- 
siding at  Caimmuin  We  applied  to  James 
Lawson,  W*  S.,  who  had  no  such  person  in  his 
service* 


Before  the  case  was  opened^  the  Lord  Chief  Commissioner 
observed.  The  issues  in  this  case  are  the  same  in  substance 
with,  thov^h  more  correctly  worded  than  one  of  the  issues 
tried  yesterday.  The  issue  is  better  put  in  the  negative  than 
positive  form,  and  the  bar  ought  to  consider  whether  irutruc" 
tions  do  not  mean  written  or  verbal  instructions,  something 
different  from  the  fact  of  having  executed  the  deed,  (upon 
which  an  ingenious  argument  was  raised  yesterday,)  or  the 
facts  and  circumstances  attending  the  reading  and  subscribing 
the  deed.  In  the  case  last  night  there  was  no  evidence  of  in- 
structions having  been  given  by  the  person  settling  her  pro- 
perty to  frame  the  deed,  but  she  approved  of  a  scroll,  and  af- 
terwards of  the  deed  when  read  to  her. 

An  objection  was  taken  to  the  designation  of  a  witness,  but 
was  afterwards  given  up ; 

When  his  Lordship  observed,— This  olgection  of  the  want 
of  proper  description  is  likely  to  lead  to  difficulty,  the  cases 
run  into  such  shades.  There  ought  to  be  a  rule,  that  such  ob- 
jection would  not  be  sustained,  unless  the  agent  makes  oath 
th&t  he  was  misled  by  the  description. 

At  the  close  of  the  evidence,  Mr  Moncreiff  left  the  case  to 
the  Jury,  without  reply ;  and  the  Lord  Chief  Conlmissioner 
stated  very  shortiy  the  points  on  which  they  had  to  find  ;  and 
that,  though  much  delay  and  expence  had  been  incurred,  to 
enable  the  pursuer  to  bring  a  supplementary  reductimi,  on 
the  ground  of  forgery,  that  not  a  scintilla  of  evidence  had 
been  adduced  on  that  subject. 


Hamilton. 
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Lord  CHtEF  Commissioner* — I  am  not  to  Watson  and 
decide  till  I  hear  more  of  the  ftct ;  but  at  pre- 
sent I  may  state,  that,  so  long  as  lists  are  given, 
they  must  give  descriptions  of  the  witnesses ; 
and  the  question  here  is,  If  such  a  description 
was  given,  as  would  lead,  by  a  fair  inquiry,  to  a 
discovery  of  the  witness  ?  She  is  described 
as  serv^t  to  James  Lawson,  residing  at  Cairn- 
muir,  and  if  I  find  that  there  is  a  Lawson  re- 
siding at  Caimi]iiuir,  I  will  hold  the  description 
sufficient  It  is  the  servant  who  is  described 
as  residing  at  Cairnmuir,  and  inquiry  ought  to 
have  been  made  there. 

The  witness  having  statted,  that  she  resided 
at  Cairnmuir  as  servant  of  Mr  Lawson,  she 
was  examined. 

Jeffrey  opened  the  case,  and  stated,  That,  in 
this  case,  the  Jury  were  merely  to  find  the  facts 
as  they  should  be  proved, — that  the  woman 
was  in  a  state  of  dotage, — ^that  the  deeds  had 
been  prepared  without  consulting  her, — that 
they  contained  a  clause  declaring  them  irre- 
vocable, and  were  reducible  as  not  the  deeds 
of  the  party. 

Cockbuf%  for  the  defender. — It  is  undoubt- 
edly most  important  to  open  the  door  at  all 
times  for  detection  of  fraud }  but  it  is  also  of 


Hamilton. 
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Watson  and   great  importance  not  to  allow  deeds  to  be  called 

Husband       .  .  n         i       t       i      n  t 

V.  in  question  years  after  the  death  of  the  granter. 

The  question  now  is^  Whether  the  pursuer  has 
overcome  the  presumption  of  law  that  a  deed 
was  properly  executed  ? 

This  is  one  of  the  most  delicate  situations  in 
which  a  Jury  can  be  placed,  as  they  are  called 
on  to  set  aside  rational  deeds,  executed  by  a  per- 
son who  was  treated  by  all  around  her  as  capa- 
ble of  making  a  settlement.  In  order  to  suc- 
ceed on  the  first  and  second  issues,  the  pur- 
suer must  make  out  that  this  woman  was  re- 
duced  to  a  state  of  idiocy.  We  have  only  to 
show  that  she  had  sufficient  capacity  to  know 
the  general  intention  of  the  deeds,  and  to  choose 
the  persons  to  whom  her  property  should  dcs- 
scend ;  and  in  the  state  of  her  sight,  she  was 
entitled  to  use  notifies. 

LoED  Chief  Commissioner.— This  case 
comes  before  us  on  the  evidence  for  the  pur- 
suer  J  and,  in  one  point  of  view,  it  is  a  case 
of  considerable  anxiety  to  the  Judge,  though, 
in  another  point  of  view,  it  is  not  so,  as  it  is 
the  Court  of  Session  who  are  to  discuss  and  de- 
cide whether  the  deed  is  valid  or  not. 

That  Court,  however,  cannot  decide  without 
having  the  facts  ascertained;  and  ever  since 
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the  institution  of  this  Court,  the  verdict  of  a   Watson  «nd 
Jury  has  been  thought  a  better  method  of  sa*  v. 

TT 

t^fying  the  conscience  of  the  other  Court  than      ^•■'''^<>''- 

proof  by  commission.    Soon  after  this  Court 

was  formed,  a  cause  of  this  nature,  and  of  great   sari  of  Fife  v. 

.    -        T  Trustees  of  Earl 

nicety  and  value,  was  tned*     It  occupied  three  of  Fife,  vol  i. 

days,  and  occasioned  much  anxiety  to  the  Court* 

I  trust  there  is  nothing  in  that  cause  which 

will  be  subject  of  regret,  but  from  it  we  may 

learn  the  means  of  improving  the  form  of  issues 

in  questions  of  this  sort. 

In  the  issues  now  under  consideration,  I  am 
not  to  direct  you  in  the  law,  but  to  assist  you 
in  getting  at  the  fact.  You  are  not  to  be  told 
by  me,  whether  a  person  with  a  certain  degree 
of  sight  can  execute  a  deed  by  notaries ;  but 
it  is  of  great  importance,  that  we  should  put 
the  facts  in  proper  shape,  to  enable  the  other 
Court  to  decide  the  questions  of  law;  and, 
with  this  view,  I  would  request  that  you  would 
not  return  a  finding  for  the  pursuer  or  de* 
fender,  but  that  you  would  make  your  return 
in  terms  of  the  issues,  or  in  such  terms  as  you 
may  think  the  evidence  warrants. 

The  1st  and  Qd  issues  apply  to  different 
deeds ;  the  one  conveys  the  property,  the  other 
only  puts  it  in  a  conveyanceable  position,  but 
the  question  on  both  is  the  same ;  and,  on  the 

c 
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whole  evidence,  I  do  not  think  there  is  any 
difference  proved  in  this  woman's  state  of  mind 
at  the  two  periods.  But  the  parties  differ  as 
to  the  meaning  of  being  in  a  sound  and  under- 
standing  mind.  On  the  one  side,  it  is  said  she 
was  feeble — of  advanced  age — of  feeble  memo- 
ry, or  almost  deprived  of  memory — ^that  she 
forgot  the  common  occurrences  of  life,  and  that 
she  was  not  capable  of  understanding  her  af- 
fairs. On  the  other  side,  it  is  maintained,  and 
with  some  reasonable  ground  of  argument,  that 
the  ground  for  reducing  a  deed  is  the  same  as 
would  have  been  necessary  to  warrant  putting 
her  in  the  hands  of  the  law. 

Are  you  then  of  opinion,  that  at  the  two  pe- 
riods she  was  of  so  sound  a  mind,  and  so  ca- 
pable of  understanding  her  affairs,  that  these 
are  her  deeds  ?  If  you  are  of  opinion  that  she 
was,  and  no  part  of  the  issue  is  found  the  other 
way,  then  it  is  left  to  the  other  Court  to  decide 
one  way  or  other.  You  are  to  judge  of  the 
credit  due  to  the  witnesses,  and  the  weight  to 
be  given  to  the  evidence  on  the  whole.  Some 
of  the  witnesses  (whose  evidence  his  Lordship 
stated)  spoke  directly  to  her  mental  weakness, 
and  the  evidence  given  in  chief  by  others  was 
very  strong;  but  was  much  weakened  by  the  facts 
brought  out  on  cross-examination.    The  others 
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all  say,  they  could  not  state  her  to  be  incapable, 
and  some  of  them  even  advised  her  to  make  a 
settlement.  You  have  also  indirect  evidence 
of  her  capacity  in  the  testimony  of  the  instru- 
mentary  witnesses,  who  state,  that  the  person 
who  began  to  read  the  deed,  did  so  in  a  low 
tone  of  voice,  and  that  she  leaned  forward, 
seeming  not  to  hear  distinctly ;  but  that,  when 
another  person  read  in  a  louder  tone,  she  ap- 
peared to  be  satisfied.  It  is  not  for  me  to  say 
how  you  are  to  find;  but  it  is  important  for 
you  to  attend  to  what  I  have  now  stated,  as  it 
is  evidence  arising  out  of  what  was  done  by  the 
party,  and  it  is  for  you  to  consider  whether 
a  person  without  intellect  would  attend  to  any 
deed  ?  There  is  also  evidence  arising  from  the 
deed  itself;  for  though  it  takes  the  property 
away  from  part  of  her  relations,  yet  it  cannot 
be  said  to  be  irrational,  merely  because  the  he- 
ritable property  is  given  to  one,  instead  of  being 
divided. 

It  is  to  the  question  of  blindness  that  the  ob« 
servation  I  made  on  Lord  Fife's  case  applies* 
The  defender  says  the  pursuer  was  bound  to 
prove  this,  but  has  not  proved  it.  I  wish  you 
to  avoid  making  a  return  of  not  proven;  for 
though  that  may  afford  sufficient  ground  for 
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the  Court  of  Session  to  decide  the  case,  yet  it 
is  not  a  correct  verdict. 

I  shall  not  embarrass  you  by  stating  the 
point  of  law,  but  shall  merely  mention,  that 
it  is  material  in  the  decision  of  a  question  of 
law,  that  there  should  be  a  direct  finding  on 
the  issue,  and  it  would  be  more  satisfactory  to 
the  Court  of  Session  than  the  slovenly  return 
^of  not  proven. 

After  stating  the  facts  proved,  his  Lordship 
said,  I  have  no  hesitation  in  saying  this  woman 
was  not  blind  ;  and,  in  absence  of  all  evidence 
to  the  contrary,  I  think  it  established  that  she 
could  read  her  Bible.  At  the  same  time,  I  do 
not  say  that  there  was  any  misfeasance  on  the 
part  of  the  notaries,  as  she  was  led  in,  and  said 
she  could  not  see. 

The  same  principle  applies  to  the  next  issue. 
It  cannot  be  doubted  that  there  was  a  scroll 
and  a  deed,  and  that  the  deed  was  read  at  the 
time  it  was  executed,  which,  it  is  maintained, 
proves  instructions ;  but  you  never  bring  her  in 
contact  with  the  scroll  till  after  it  was  framed. 
But  her  paying  attention  to  the  deed,  before 
executing  it,  proves  that  it  was  the  thing  she 
meant,  and  also  proves  her  capacity.  It  is 
said,  however,  that  it  could  not  be  hers,  unless^ 
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she  had  given  instructions  to  prepare  it ;  if  you   Watson  and 
are  not  satisfied  that  she  did  so,  then  I  wish  v. 

you  to  find  the  special  facts.     Of  which  his    ^y^I^ 
Lordship  gave  a  general  outline. 

On  the  fifth  issue,  it  is  clear,  that  the  former 
deed  was  not  then  read,  nor  the  tenor  of  it  ex- 
plained, but  merely  the  necessity  of  the  second 
deed  stated. 

The  sixth  issue  is  alternative,  and  it  is  clear 
that  she  instructed  the  notaries  to  sign,  and 
stated  that  she  was  unable  to  sign  from  bodily 
weakness.  Whether  this  was  truly  the  case  is 
not  the  question  here,  but  whether  she  said 
so. 

Verdict— The  Jury  found  that  the  woman 
was  in  a  state  of  mind  capable  **  of  disposing 
''  of  her  estate  and  efiects"-^that  she  laboured 
under  a  defect  of  sight,  but  was  not  incapable 
of  reading  or  seeing  what  she  might  write — 
that  there  was  no  evidence  of  instructions  for 
{Mreparing  the  deed—that  the  first  was  not 
read,  &c. — ^that  she  declared  she  was  unable  to 
sign,  and  instructed  notaries  to  sign  for  her. 

Jeffrey  and  More,  for  the  Pursuer. 
Cockburn  and  fVhigkam,  for  the  Defender. 

(Agents,  Andrew  Patersm  and  Alexander  Goldie.) 
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1822. 
March  14. 


PRESENT, 
LORD  CHIEF  COMMISSIOKER. 


Keddie  v.  Walker. 


A  verdict,  of  con* 
sent,  returned 
for  one  shilling, 
the  pursuer  hav- 
ing agreed  to  ac- 
cept of  an  apo- 
logy- 


Damages  for  defamation. 

Defence. — The  statements  made  were  cor- 
rect, and  being  made  in  pleading  a  cause  in  a 
court  of  law,  do  not  render  the  defender  liable 
in  damages. 

The  issues  were.  Whether,  in  a  Justice  of 
Peace  Court,  the  defender  falsely  and  mali- 
ciously accused  the  pursuer  of  having  falsified 
a  roup-roll — and  whether,  after  the  cause  was 
decided,  he  falsely  repeated  the  same  statement? 

Murray  opened  the  case,  and  stated  the 
facts  which  gave  rise  to  the  action,  and  aigued. 
That  the  smaller  the  interest  in  the  case  before 
the  Justices  of  Peace,  the  greater  the  malignity 
of  the  defender.  An  offer  of  compromise  was 
made  in  a  letter. 


Lord  Chief  Commissioner.— You  ought 
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not  to  read  the  letter  ;  for,  though  an  offer  of 
compromise  is  evidence  in  a  case  of  this  sort, 
and  therefore  may  be  stated,  yet  you  may  fail 
in  tracing  the  letter  to  the  defender,  and  there- 
fore ought  not  to  read  it  at  present. 

Murray.— I  state  the  offer  in  my  conde- 
scendence ;  and,  as  it  is  not  denied  in  the  an- 
swer, it  must  be  held  true. 

At  the  conclusion  of  the  opening, 


LoBD  Chief  Commissioner. — This  case  has 
been  opened  with  perfect  propriety  i  and  it  has 
been  stated  that  an  offer  of  compromise  was 
made.  As  this  is  a  case  for  reparation  of 
character,  would  the  pursuer  still  be  disposed 
to  accept  of  an  apology  ? 

At  the  preparation  of  the  issues,  it  was 
stated,  that  the  defender  used  the  words  in  a 
sense  different  from  the  construction  put  upon 
them  by  the  pursuer ;  and  it  would  therefore  be 
perfectly  honourable  for  him  to  say,  that  he  is 
sorry  if  they  have  been  injurious  to  the  pur- 
suer.  At  the  same  time,  the  charge  is  a  se- 
rious one  to  a  young  man,  when  made  by  a  per- 
son so  respectable  as  the  defender.  As  the 
case  was  brought  on  the  opinion  of  counsel,  and 
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Kebdie  the  pursuer  still  agrees  to  accept  of  an  apology, 
Wal'kek.  it  is  hard  that  he  should  be  out  of  pocket. 
^^  Jl^r€?y,  for  the  pursuer. — We  are  still  ready 
to  accept  of  an  apology ;  but  as  the  offer  was 
made  after  taking  the  opinion  of  counsel,  but 
before  the  case  came  into  Court,  I  will  not 
consent  to  the  pursuer  leaving  Court  a  shilling 
out  of  pocket. 

Cockburriy  for  the  defender.— I  can  only  re- 
peat what  I  have  all  along  pressed  upon  the 
pursuer,  that  the  defender  never  intended  to 
injure  the  pursuer.  The  only  statement  he 
intended  to  make  was,  that  the  roup-roU  was 
inaccurate  ;  and  if  he  used  the  word  falsify,  it 
was  without  intending  any  thing  offensive. 

Lord  Chief  Commissioner. — From  the 
lists  of  witnesses  in  this  case  the  numbers  seem 
large.  I  wish  it  to  be  understood,  that  the 
Court  mean  to  discourage  bringing  so  many 
witnesses,  and  were  I  to  allow  the  expence 
of  the  whole  in  this  case,  it  would  be  heaping 
a  heavy  expence  on  the  defender.  It  is  pro- 
posed that  the  Judge  should  keep  a  note  of 
such  witnesses,  as,  in  his  opinion,  were  neces- 
sary in  the  case,  to  be  laid  before  the  auditor  in 
taxing  the  accounts  of  expences ;  and  perhaps 
the  best  course,  in  the  present  case,  is  for  me 
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to  direct  the  Jury  to  find  a  sAiillmg  damagesi    Forbes,  &c. 
and  leave  the  account  to  be  taxed.  Hudson,  &c. 

Verdict  for  the  pursuer,  damages.  Is. 

J,  A.Murray  and  Jeffrey,  for  the  Pursuer. 

Forsyth  and  Cockburn,  for  the  Defender. 

(Agents,  John  W.  Neu  and  W.  GHeraon,  w.  s.) 
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Forbes  and  Company  v.  Hudson  and  Com-       March  is. 

PANY. 

Advocation  from  the  Judge- Admiral  of  an   l.3oo  damages 

f^  ^  found  against 

action  to  recover  L.  500,  as  the  loss  sustained  the  defenders  for 

_ .       ,  furnishing  wine 

bv  the  non-delivery  of  wine  of  the  quality  bar-  of  inferior  qua- 
gained  for. 

Defence. — The  wine  was  of  the  quality, 
soundness,  and  colour,  the  defenders  were  bound 
to  deliver. 


ISSUES. 


"  It  being  admitted,  that,  upon  the  24th 


« 

«  ( 
« 
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Forbes,  &c.    «<  day  of  January  1818,  a  bargain  was  entered 
Hudson,  &c*   "  luto  betwixt  the  pursuers  and 

*^  Hudson,  acting  for  the  defenders,  whereby 
the  defenders  agreed  to  furnish  and  ship  for 
the  pursuers  *  50  pipes  of  good  sound  Port 
wine,  of  good  colour  and  body,'  and  to  de- 
liver the  same  to  the  pursuers  free  on  board 
^*  the  vessel  at  Leith,  freight  and  insurance  in- 
^^  eluded,  at  L.  36  per  pipe,  payable  in  Lon- 
*<  don  at  twelve  months  from  the  date  of  the 
<<  bill  of  lading,  and  that  the  said  wine  was  to 
^*  be  shipped,  if  possible,  within  two  months 
"  from  the  said  24th  day  of  January  1818  ;— 
*^  and  it  being  farther  admitted,  that  the  de- 
"  fenders  did  ship  at  Oporto  50  pipes  of  Port 
^*  wine,  which  arrived  at  Leith  on  or  about  tlie 
"  23d  June  aforesaid, — 

"  Whether  the  said  defenders  improperly 
^'  delayed  to  ship  the  said  wine^  according  to 
^*  the  terms  of  the  said  agreement,  to  the  loss 
*^  and  damage  of  the  pursuers  ? 

"  Whether  the  wine  shipped  as  aforesaid  was 
not  of  the  quality  agreed  upon,  but  of  an  in- 
ferior quality,  to  the  loss  and  damage  of  the 
pursuers  ? 


**  Damages  laid  at  L.  500. 

11 
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The  first  evidence  offered  was  a  circular  let-  Fobbxs,  &c 
ter,  transmitted  by  the  defenders,  dated  Octo-*  Hudson,  &c. 
ber  1817. 

Forsyth  objects,  This  is  not  evidence. 

Lord  Chief  Commissioner. — The  letter 
relates  to  the  subject-matter  of  the  contract, 
and  is  an  act  by  the  defenders  relative  to  their 
business,  which  probably  gave  rise  to  the  con- 
tract. The  admissions  in  the  issues  are  to  show 
the  general  nature  of  the  contract,  and  to  cut 
off  the  fringes  of  the  cause,  but  do  not  prevent 
a  party  from  producing  competent  evidence  in 
support  of  his  case.  In  the  present  instance,  it 
is  proposed  to  produce  this  letter  to  show  the 
nature  of  the  contract ;  and,  as  it  relates  to  the 
sale  of  wine,  and  immediately  precedes  the  con- 
tract, and  refers  to  the  same  vintage,  I  think 
it  is  admissible. 

A  letter  to  the  pursuers,  from  Bertram  and 
Company,  to  whom  twenty  pipes  of  the  wine 
had  been  sold,  being  produced. 

Lord  Chief  Commissioner. — 'The  trans- 
actions between  Bertram  and  Company  and  the 
pursuers,  relative  to  this  wine,  may  be  proved 
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F0ABB8,  &c.     in  this  case ;  but  I  doubt  if  this  is  the  proper 
Hudson,  &c.  *  way  to  prove  them.     It  appears  to  me,  that 

Bertram  should  be  called,  and  examined  upon 
oath,  with  the  letter  in  his  hand. 


A  witness  held 
not  to  be  dis- 
qualified unless 
the  verdict  can 
be  used  in  his 
favour. 


Jeffrey. — We  do  not  produce  it  as  evidence 
of  a  transaction  with  Bertram  and  Company, 
but  as  part  of  a  series  of  letters. 

Lord  Chief  Commissioner.— *Then  it  is 
quite  correct,  as  the  correspondence  would  not 
be  intelligible  without  it. 

Mr  Carnegie,  a  partner  of  Bertram  and 
Company,  was  called  as  a  witness. 

Forsyth  objects. — He  is  a  partner  of  the 
company  who  rejected  this  wine,  and  has  an 
interest  to  make  it  bad,  otherwise  the  pursuer 
will  have  an  action  against  them  for  rejecting 
it. 

Jeffrey. — The  interest  is  the  other  way,  but 
there  is  no  case  in  Court,  and  the  verdict  in 
this  case  cannot  be  used  in  any  case  that  may 
be  brought  against  them. 

Lord  Chief  CoMMissioNER.«-^<One  consi- 
deration here  is,  whether  the  verdict  in  this 
case  can  be  used  for  or  against  the  party*     It 
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cannot  be  used  for  him ;  and/  therefore*  this  is    Forbes,  &c. 
such  an  interest  as  goes  to  his  credit,  not  his    Hudson,  &c. 
competency.     If  any  question  is  put  in  which      '^"^^^"^ 
he  is  interested,  an  objection  may  be  taken  to 
that  question. 

I  cannot  see  how  he  can  be  interested  in  this 
case,  as  he  is  called  by  the  party  who  would  be 
prejudiced  by  his  testimony. 

The  witness  haying  stated,  that  he  consider*-   a  witness  tbmk^ 
ed  himself  disqualified*  his  Lordship  informed   tefestldrdo^ 
him,  that  he  could  not  disqualify  himself,  but  him."^'^*^^ 
it  was  for  the  Court  to  consider  whether  his 
evidence  was  competent. 

After  several  questions  to  ascertain  the  na- 
ture of  the  disqualification,  the  witness  was  ad- 
mitted ;  upon  which  Mr  Forsyth  intimated  his 
intention  to  tender  a  Bill  of  Exceptions.  At  the 
conclusion  of  his  examination,  however,  his 
Lordship  put  some  questions,  from  which  it  ap- 
peared that  he  was  to  share  in  the  sum  to  be 
awarded  by  the  Jury,  and  thus,  being  interest- 
ed in  the  event  of  this  cause,  his  evidence  was 
struck  out. 


A  clerk  to  Forbes  and  Company  was  after* 
wards  called,  and  stated  that  he  had  looked  into 
their  books. 
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Forbes,  &c.  LoRD    ChIEF    COMMISSIONER. — HoW    Cau 

Hudson,  &c.    you  make  their  books  evidence  for  them  ?    Do 

you  mean  to  hold,  that,  when  regularly  kept, 
they  afford  prima  facie  evidence  till  rebut- 
ted? .1 


Books  of  a  mer- 
cantile company 
afibrd  a  aemipk' 
na  probaiiOy  but 
must  be  produ- 
ced eight  days 
before  a  trial. 


Forsyth  objects. — The  books  have  not  been 
produced,  in  terms  of  the  regulations,  and  ex- 
cerpts ought  at  least  to  have  been  given.  I  ad- 
mit, that  books,  when  proved  to  be  regularly 
kept,  together  with  an  oath  in  supplement,  af- 
ford a  sort  of  proof. 

Jeffi'ey. — It  is  the  practice  not  to  produce 
books  before  the  trial.  If  regular  books  are 
produced,  and  the  keeper  of  them  swears  that 
the  transactions  are  real,  they  are  sufficient 
prima  facie  evidence. 


Lord  Chief  Commissioner. — The  books 
being  laid  on  the  table  by  the  party,  it  is  ad- 
mitted, does  not  make  them  evidence ;  but,  in 
the  old  method  of  taking  proofs,. books,  when 
regularly  kept,  afforded  a  semiplena  probdtio. 
But,  it  is  said,  the  clerk  will  swear  to  the .  en- 
tries, and  that  they  are  merely  to  suggest  to  his 
memory. 

With  regard  to  the  objection  on  the  terms 
of  the  act  of  sederunt,  the  first  regulation  was 
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positive^  but,  by  a  subsequent  one,  a  discre-  Fosbes,  &c 
tion  was  given  to  the  Court ;  the  deposition  of  Hudson^  &c. 
the  haver  is,  however,  to  be  taken.  t^''^^^"^ 

•  Russcrg  Form 

In  the  present  case,  no  reference  was  made   °^  Process,  p.  78 
to  these  books  in  the  admission  of  the  writings 
called  for,  or  produced ;  and  it  does  not  appear 
to  me  a  case  for  the  Court  to  admit  them,  un- 
der the  discretionary  power  given  to  it. 

Cockburn,  in  opening  the  case  for  the  pur- 
suers,  and  Jeffrey  in  reply,  stated  the  nature  of 
the  questions — That  they  had  commissioned 
wine  from  a  correspondent  of  the  defenders ; 
and  being  new  customers,  and  the  quantity 
large,  they  were  entitled  to  expect  it  at  a  lower 
price  than  if  they  had  been  in  di£Perent  circum- 
stances. The  correspondent,  too,  was  negli- 
gent in  transmitting  the  order. 

On  the  second  issue,  we  shall  prove  that  the 
wine  sent  was  not  sound,  &c.  as  warranted. 

Skene,  for  the  defenders.— -The  real  question 
in  dispute  is  the  meaning  of  the  bargain  made 
by  these  parties ;  and  if  the  terms  of  the  con* 
tract  were  doubtful,  I  admit  that  reference 
might  be  made  to  letters  to  explain  it,  but  here 
there  is  no  doubt. 

With  regard  to  the  delay,  the  pursuers  ac- 
quiesced in  it ;  and,  according  to  their  evidence. 
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FOSBES^  &c. 

Hudson,  &c. 


Inopeningacase, 
a  counsel  ought 
not  to  read  a  re- 
port made  under 
the  authority  of 
the  Judge- Ad- 
miral. 


they  would  have  gained  by  the  delay,  as  the 
markets  were  rising. 

On  the  question  as  to  the  quality  of  the  wine, 
a  report  was  made  in  the  Admiralty  Court, 
decidedly  in  our  favour. 

Jeffrey y  for  the  pursuer,  objects. 

Lord  Chief  Commissioner. — Mr  Skene 
may  state,  that  an  order  was  made  by  the  Judge- 
Admiral,  remitting  to  certain  gentlemen  to 
take  samples,  and  to  report  as  to  the  quality  of 
the  wine,  and  may  then  state  the  evidence  they 
will  give  as  to  their  opinion  of  its  quality. 

iSA'^e.— The  pursuers  are  bound  by  this  re- 
port, and  it  is  decisive  of  the  question.  The 
samples  produced  in  Court  have  not  been  pro- 
perly taken.  The  price  must  enter  into  the 
opinion  formed  of  the  wine,  as  the  order  was 
for  good  wine,  not  the  he^t  or  most  superior. 
Part  of  the  wine  was  sold  for  profit,  which  takes 
away  any  claim  of  damage. 

Lord  Chief  Commissioner. — The  issues 
consist  of  an  admission  and  two  questions,  and 
to  entitle  the  defender  to  a  verdict,  you  must 
be  of  opinion  that  he  is  right  on  both  questions ; 
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but  the  case  of  the  pursuer  is  different,  as,  if  Forbes^  &c. 
you  are  of  opinion  that  he  is  right  on  either  hddsok,  Sec. 
question,  you  must  then  consider  the  amount 
of  damages,  and  still  more,  if  you  think  him 
right  on  both. 

The  question  in  the  issue  is  not  whether  it 
was  possible  to  send  the  wine,  but  whether  there 
was  negligence  and  improper  delay  in  trans- 
mitting it  ?  You  will  judge  of  this  from  the  evi- 
dence which  has  been  adduced,  and  you  will 
consider  whether  the  pursuers  did  not  depart 
from  th^  original  agreement  as  to  two  months, 
and  whether  the  delay  can  be  said  to  be  impro- 
per, when  the  pursuers  gave  directions  how  it 
should  be  sent  after  the  two  months  had  ex- 
pired. 

The  agreement  in  this  ease  refers  both  to  qua- 
lity and  price,  but  the  issue  is  merely  as  to  the 
quality.  The  question  is,  Whether  it  was  good, 
sound,  &c.  ?  and  you  are  to  form  your  opinion 
upon  this  from  the  evidence  given,  for,  though 
there  is  no  reference  to  price  in  the  issue,  it 
was  still  proper  to  allow  the  witnesses  to  refer 
to  the  price,  in  order  to  explain  any  thing  that 
may  be  obscure  in  the  question.  But  in  this 
case,  the  missives  seem  to  refer  exclusively  to 
quality— the  letter,  recommending  the  pur- 
suers to  the  defenders,  states  a  motive  for  going 
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Fo&BEB,  &c    beyond  the  ordinary  quality--*-the  wines  are  to 
HuusoN,  &e.    bear  out  the  agreement,  which  cannot  apply  to 

any  thing  but  quality—if  the  price  were  taken 
into  account^  it  would  be  nonsense,  but  is  ex- 
treme good  sense  as  applied  to  quality*— it  is 
to  be  in  terms  of  the  contract,  but  not  infe- 
rior. 

The  question,  then,  is,  Whether  it  is  proved 
to  be  of  good  quality  ?  and  upon  this  there  is 
contrariety  of  evidence.  I  do  not  think  it  ne- 
cessary to  go  through  it  again,  and  shall  only 
observe,  on  the  evidence  of  Mr  Carnegie,  that 
it  ought  not  to  weigh  a  feather  with  you,  and 
that,  if  I  had  at  first  understood  the  situation 
in  which  he  stood,  you  would  never  have  heard 
it.  You  had  much  evidence  to  show  that  the 
wine  was  not  of  the  quality  agreed  on,  biit  on 
the  other  side,  you  have  the  evidence  of  three 
expensive  merchants,  who  first  report  to  the 
Admiralty  Court,  and  now  give  their  evidence, 
that  the  wine  is  of  good  sound  quality  at  the 
price. 

It  is  said,  the  samples  produced  in  Court 
were  improperly  taken,  and  it  would  have  been 
better  if  the  wine  had  not  been  stirred ;  but  you 
are  to  judge  of  this,  and  to  consider  whether 
the  evidence  of  the  three  witnesses  called  for 
the  defenders,  and  who  were  not  desired  to 
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taste  the  wine  in  Court,  is  to  counterbalance  Fobbes,  &c 
the  testimony  on  the  other  side.  If  yoU;are  of  Hudso'k,  &a 
opinion  that  it  does  not,  then  you  will  assess 
the  damages,  which  I  do  not  think  proved  to 
the  amount  claimed* 

Verdict-— On  the  first  issue  for  the  defen- 
der, and  on  the  second  issue  for  the  pursuer, 
damages  L*  300* 

Jeffrey  and  Cockbum,  for  the  PursuerB. 
Forsyth  and  Skene,  for  the  Defenders. 

(AgeDts,  TfurntM  JdhmUme^  and  James  Swan^  w»  s.) 

The  defenders  moved  for,  and  obtained,  a 
rule  to  show  cause  why  the  verdict  should  not 
be  set  aside. 


! 

PBESEMT 


1822. 

THE  THREE  L0BD8  COMMX8SIOKXB8.  j^^^^  ^ 

The  Lord  Chief  Commissioner  read  his   NewTriairc 

fused,  the  mo- 

notes  of  the  evidence,  and  stated,  that  Mr  tion  being  found. 
Skene  had  taken  broad  ground,  and  maintain^   being  contrary 
ed  that  the  witnesses  had  not  had  a  fair  view   the  ^toL,  ^ 

of  the  subject  sold*  having  miscon- 

That  his  Lordship  had  directed  the  Juiy  to  ''"^^^  "^"^ 
transpose  the  words  of  the  contract  into  the 
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Fo&BBs,  Sec    issue,  and  judge  whether  the  evidence  bore  it 

HuD80N>  Sec    out — that  he  had  stated  his  opinion  in  favour ' 

^^^'^"^^'"^^      of  the  defenders  on  the  first  issue,  but  that  to 

relieve  them  from  damages,  the  Jury  must  be 

of  opinion  for  them  on  both  issues. 

That  if  the  price  was  part  of  the  contract, 
and  to  be  considered  in  judging  of  the  quali- 
ty, then  his  observation  amounted  to  a  direc- 
tion in  point  of  law,  but  if  not,  then  it  was 
merely  observations  on  the  fact. 

Jeffret/  showed  for  cause  against  the  rule. 
That  the  defenders  knew  that  their  witnesses 
could  not  attend — That  the  pursuers  did  not 
know  the  situation  in  which  Mr  Carnegie 
stood — That  what  is  called  contrary  evidence 
was  merely  a  difference  of  opinion-— That  there 
was  no  misdirection  as  to  the  meaning  of  the 
issue,  but  mere  observation  on  the  evidence- 
That  the  letter  said  to  be  improperly  admitted 
was  introductory  to  the  contract,  and  was  not 
objected  to. 

Moncreiff\ — We  move  this  as  a  case  where 

the  verdict  is  against  the  great  preponderance 

Skene  v.  Maber-   of  cvidcnce.     The  presumptiou  is  in  favour  of 

p.  352.  the  defenders,  and  the  report  made  by  experi* 

enced  wine  merchants  to  the  Court  of  Admi- 
ralty, upon  the  application  of  the  pursuers,  is 

11 
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conclusive  against  them,  as  it  proves  the  price  Fo&ses,  &o. 
to  be  an  essential  ingredient  in  forming  an  opi-  Hudson,  &c 
nion. 

We  also  object  to  the  direction,  that  the 
Jury  were  not  to  consider  the  price  in  forming 
their  opinion  of  the  quality,  and  that  our  evi- 
dence was  tainted  by  our  witnesses  coupling 
the  price  as  part  of  the  ground  of  the  opinion 
they  formed  of  the  quality.  Ours  was  the  on- 
ly proper  evidence,  and  theirs  was  infected 
with  the  idea,  that  the  best  wine  was  to  be  fur- 
nished.   The  Jury  could  not  judge  fairly. 

Lord  Chief  Commissioner. — You  put  it  to 
the  Jury,  that  the  price  was  an  item  in  the 
contract,  and  as  such  was  embraced  in  the 
issue,  and  that  it  was  improper  to  say  the  ques- 
tion was  merely  as  to  body  and  colour ;  but  on 
this  my  opinion  was  different. 

Moncreiff. — We  also  contend  that  Mr  Car- 
negie ought  not  to  have  been  called,  as  he  told 
the  pursuers  out  of  Court  what  disqualified 
him.  Two  witnesses  that  we  meant  to  have 
called  did  not  appear. 

Lord  Chief  Commissioner. — If  it  was 
meant  to  make  a  serious  question  of  my  con- 
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FokBEs^  &c    stniction  of  the  contract  and  the  issues,  the 
UiiDsov,  &C;    Court  might  take  time  to  consider.     But  the 

case  appears  so  clear,  that  we  think  it  better 

not  to  delay. 
As  to  evidence, 

1.  The  application  is  founded  on  the  admis? 
sion  of  Carnegie's  evidence,  and  that  it  might 
have  contaminated  the  verdict  of  the  Jury.  If, 
in  the  course  of  a  cause,  whether  by  the  mis- 
take of  parties,  or  in  any  other  way,  matter  gets 
in  which  it  i8  clearly  understood  is  not  evidence, 
and  which  is  not  summed  up  by  the  Judge, 
there  would  be  great  danger  in  granting  a  new 
trial  merely  on  that  ground.  But  if  the  wit- 
ness so  admitted  is  only  one  of  fifteen,  and  not 
so  clear  as  others,  it  forms  no  ground  whatever 
for  granting  the  new  trial. 

2.  It  is  said  that  the  verdict  is  against  evi- 
dence, or  at  least  that  the  preponderance  of 
evidence  was  the  other  way.  It  is  said,  that 
one  of  the  persons  who  made  the  report  was 
nnexpectedly  absent,  but  he  was  only  one  of 
four,  and  this  would  scarcely  have  been  a  suffi- 
cient  ground  for  delaying  a  trial,  and  is  cer- 
tainly not  sufficient  ground  for  setting  aside  a 
verdict.  Tlie  verdict  is  said  to  be  against  the 
weight  of  evidence,  as  the  wine  produced  in 
Court,  upon  which  the  witnesses  formed  their 
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opinioin^  was  drawn  off  after  thq  wine  in  the  Fobbes^  &c 
casks  had  been  stirred.  Mr  Cockburn  stated,  Hudson,  &c 
thlEit  in  his  e]q>eiience  as  a  wine  merchant, 
be  had  never  known  this  done,  but  admitted 
that  ft  would  put  it  in  nearly  the  same  condi* 
tion  as  whea  landed  y  and  the  witnesses  admit- 
ted,  that  when  they  tasted  the  wine  in  Court, 
though  it  was  not  of  proper  quality,  it  was  bet- 
ter than  at  the  time  it  was  landed. 

This  was  a  case  in  which  there  was  evidence 
of  great  respectability  on  both  sides ;  that  evi- 
dence was  left  to  the  Jury,  and  it  was  for  them 
to  decide  upon  it* 

3.  The  cmly^  ^int,  then,  is  the  construction 
of  the  issue,  and  it  is  said  the  whole  contract 
ought  to  have  been  under  the  consideration  of 
the  Jury.  This  objection  is  in  the  nature  of 
what  in  England  is  called  an  arrest  of  judg- 
ment. 

The  agreement  is  to  sell  good  wine }  and  in 
the  way  the  second  issue  is  framed,  I  cannot 
think  that  the  Court  could  require  the  Jury  to 
consider  more,  than  whether  the  wine  was  of  the 
quality  agreed  on,  or  of  inferior  quality  ?  The 
expression  is,  shipped  as  aforesaid,  and  it  is  con- 
tended that  this  refers  to  the  whole  admission, 
including  the  price.  It  is  also  said,  that  the 
caiG^  is  affected  by  the  proceedings  in  the  Ad- 
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SCRUTOK 
V. 

Catto. 


miralty  Court,  and  by  a  report  made  there. 
If  that  report  had  been  put  in  issue,  the  ques- 
tion to  be  tried  by  the  Court  and  Jury  would 
have  been  clear ;  but  after  meeting  with  the 
parties,  the  admission  is  made  out,  and  the 
question  is  not  put  in  terms  of  that  report,  or 
of  the  interlocutor  of  the  Judge- Admiral,  but 
is  limited  to  quality;  and  it  appears  to  me, 
that  I  could  only  transfer  body,  colour,  and 
quality,  and  not  price,  from  the  admission  to 
the  issue. 

The  fifteen  witnesses  on  one  side  state  the 
wine  not  to  answer  this  description ;  those  on 
the  other  state  it  to  be  of  sufficient  body  and 
quality,  and  to  be  good  fair  wine  at  the  price. 

We  think  the  case  was  necessarily  confined 
to  the  issue,  and  that  there  ought  not  to  be  a 
new  trial. 


PEESEKT, 
LOADS  CHIEF  COMMISSIONER  AND  PITMILLT. 
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New  Trial  grant- 
ed, the  Jury  hav- 
ing decided  a 
point  of  law  as 
to  the  running 
doi>n  a  Tessel. 


ScRUTON  V.  Catto. 

This  was  an  action  against  the  master  and 
owners  of  a  vessel  called  the  Princess  of  Wales, 


r 


it 


It  being  admitted,  that,  on  or  about  the 
''  2dd  day  of  March  1819,  the  vessel  called 
^*  the  Sheepfold  was  struck  or  run  foul  of  by 
**  the  Princess  of  Wales,  the  property  of  the 
**  defenders,  near  the  harbour  of  Aberdeen, 
'^  and  that  the  Sheepfold  soon  afterwards 
"  sunk, — 

<<  Whether  the  said  collision  arose  from  the 
<<  fault  or  neglect  of  the  master  or  mariners  on 
"  board  of  the  said  ship,  the  Princess  of  Wales? 
*^  And  whether  the  loss  of  the  said  vessel  took 
**  place  in  consequence  of  the  said  collision ; 
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for  the  sum  of  L.  5000,  as  the  value  of  a  ves-       Scruton 
sel  called  the  Sheepfold ;  and  for  relief  of  any 
claim  of  damage  on  account  of  the  obstruction 
to  the  harbour  of  Aberdeen,  occasioned  by  the 
vn^ck  of  the  vessel. 

Defence. — The  facts  show,  that  the  loss 
was  occasioned  by  the  fault  of  those  on  board 
)he  Sheepfold. 

There  was  a  pilot  on  board,  and  by  the  sta- 
tutes 48th  Geo.  IIJ.,  c.  104,  and  5M  Geo. 
III.,  c.  S9»  §  30,  owners  are  not  liable  for 
the  neglect  or  incapacity  of  pilots. 

ISSUES. 


5S 
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^<  or  what  damage  was  caused  to  the  said  vessel 
"  therefrom  ?** 


Nov.  17,  1821. 


Grant  on  New 
Trials,  p.  7^ 


/MJ.  p.  79  and 
88. 


2,  Bdl,  Com. 
p.  372. 


The  case  was  tried  before  Lord  FitibiUy  at 
Aberdeen,  and  the  following  verdict  was  re« 
turned : — "  That  the  collision  arose  in  part, 
*^  but  not  altogether,  from  the  fault  of  the 
**  master  or  mariners  on  board  the  Princess  of 
<<  Wales :  And  find  the  defenders  liable  in 
**  tl^ee-fourths  of  the  damages  caused  by  said 
*^  collision." 

Hunter  moves  to  have  the  verdict  set  aside, 
and  a  new  trial  granted,  on  the  grounds, 

1st,  That  the  verdict  finds  the  loss  to  have 
been  occasioned  by  a  different  cause  from  the 
one  in  the  isi^es* 

Zdj  It  is  not  affirmative  or  negative  of  the 
issues,  and  does  not  exhaust  the  issue. 

3df  It  finds  a  point  of  lawj  which  Mr  Bell 
states  to  be  an  opeta  point. 

4ith,  It  finds  damages,  though  no  question 
of  damage  was  remitted. 

The  rule  to  show  cause  was  granted,  and, 
on  the  28d  November, 

Jeffrey  showed  for  cause  against  the  rule, 
that  there  had  been  an  intelligent  special  Jury, 
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part  of  whom  had  had  a  view  of  the  subject— « 
that  a  new  trial  would  cost  more  than  the  Sum 
in  dispute,  and  that  the  verdict  was  not  con- 
trary either  to  law  or  evidence,  and  ought  not 
to  be  set  aside,  on  the  ground  of  a  foolish  ad- 
dition of  the  word  Uable^  which  he  agreed  to 
hold  pro  non  scripto. 

The  main  issue  was  as  to  the  fault ;  •  and  if 
there  is  any  ambiguity,  it  is  in  the  issue. 

The  question  was,  not  whether  it  was  ex- 
clusively through  the  fault  of  the  defenders, 
but  whether  it  was  through  the  fault  of  one 
or  otheTp  or  both,  and  the  Jury  have  answered 
this*  We  proved  gross  mismanagement  pre- 
vious to  the  vessels  coming  near  each  other. 

Moncreiff  contended.  That  the  Jury  had 
fallen  into  the  error  of  supposing  themselves 
the  sdie  arbiters  in  the  case,  and  had  gone  con- 
trary to  all  the  evidence.  That  the  point  of  law 
was  an  open  question  in  this  country,  and  could 
not  be  settled  in  this  Court.  That  the  loss  of 
a  vessel  was  occasioned  either  by  the  act  of  God 
— ^the  positive  fault  of  one  of  the  parties— or 
by  the  occurrence  of  such  circmnstances  as  ren- 
dered, it  impossible  to  determine  whether  it  oc- 
carred  by  the  fault  of  any  party* 

This  last  comprehends  the  case  where  the 
loss  is  by  the  fault  of  both  parties.     In  order 
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to  render  a  party  liable,  the  Jury  must  make  up 
their  minds  that  it  was  by  his  fault. 

We  did  not  lead  evidence  on  the  second  is- 
sue, as  it  was  an  answer  to  the  first,  on  which 
the  pursuers  failed. 

The  question  of  damage  was  not  before  the 
Jury,  as  the  value  of  the  vessel  was  ascertain- 
ed.    A  verdict  by  inference  is  bad. 

The  verdict  is  contrary  to  evidence,  as  not 
one  of  the  witnesses  swear  that  it  was  by  the 
fault  of  the  Princess  of  Wales. 

Jeffrey  suggested.  That  it  was  not  necessary 
to  send  all  the  issues  to  a  second  trial,  and  re- 
ferred to  the  cases  of  Lord  Fife  and  the  City 
of  Edinburgh. 


Lord  Chief  Commissioner. — These  cases 
were  in  the  Court  of  Session,  and  that  Court 
may  send  an  issue  on  any  point  on  which  they 
wish  to  be  informed ;  but  we  stand  in  quite  a 
difierent  situation. 

This  is  an  application  for  a  new  trial,  in  which 
three  grounds  are  stated. 

1st  J  That  the  verdict  is  not  conformable  to, 
and  does  not  answer  or  fill  up  the  issues. 

^dy  That  a  question  of  law  has  been  decided 
which  was  beyond  the  power  of  the  Jury. 

Sdy  That  the  verdict  is  contrary  to  evidence. 
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Much  has  been  said  on  the  meaning  of  the       Scruton 
issues,  and  whether  they  could  be  so  construed 
as  to  make  the  verdict  applicable  to  them. 

When  any  doubt  arises  as  to  the  meaning  of 
an  issue,  we  must  look  into  the  summons,  de- 
fences, condescendence,  and  answers,  to  ascer- 
tain the  fact  and  nature  of  the  averments  from 
which  the  issue  was  drawn  ;  and,  in  this  case, 
we  have  had  recourse  to  the  summons  to  con- 
strue the  issue.  In  the  summons,  the  protest 
by  the  master  of  the  vessel  is  quoted,  and  it 
proceeds  on  the  ground  that  the  loss  was  occa- 
sioned entirely  by  the  fault  of  the  master  and 
crew  of  the  Princess  of  Wales.  The  conde- 
scendence and  answers  contain  the  same  ground 
of  claim,  and  if  the  party  meant  to  alter  it,  the 
case  must  have  been  returned  to  the  Court  of 
Session,  in  order  to  amend  his  summons. 

If  the  admission  as  to  the  value  ^f  the  ves- 
sel had  not  been  made,  the  party  must  have 
proved  as  for  a  total  loss ;  but,  by  the  admis- 
sion, only  the  first  part  of  the  issue  was  before 
the  Jury. 

It  seems  to  be  admitted,  that  the  Jury  have 
decided  a  point  of  law,  but,  in  order  to  save  the 
expence  of  a  new  trial,  an  alteration  of  the 
terms  of  the  verdict  is  proposed. 

A  vessel  may  be  lost  either  by  the  act  of  God 
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ScBUTON  or  man.  If  by  the  act  of  6od»  then  no  damage 
Catto.  is  due.  If  by  the  act  of  man,  then  it  may  be  by 
the  fault  of  one  party, — or  it  may  be  inscruta* 
ble,  or  by  the  fault  of  both.  The  last  of  these 
falls  under  the  principle  discussed  by  Mr  Bell^ 
but  he  leaves  the  question  undecided,  Whether 
the  damage  ought  to  be  sustained  equally,  or  in 
proportion  to  the  value  of  the  ships  in  colli- 
sion* 

The  alteration  proposed  on  the  verdict  would 
render  it  a  special  verdict,  but  in  this  view  it  isi 
an  insufficient  finding,  upon  which  no  Court 
could  decide  the  law,  and  the  Court  of  Session 
must  send  it  back  to  trial,  and  greater  expence 
would  be  thus  incurred.  The  direction  by  the 
Judge,  that  the  Jury  might  find  for  the  pursuer 
or  defender  was  perfectly  correct,  and  such  a 
verdict  would  have  been  an  answer  to  the  issue ; 
but  the  verdict  returned  neither  answers  the 
summons,  condescendence,  nor  issues. 

If  the  Jury  did  not  choose  to  take  the  direc- 
tion, they  should  have  found  a  special  verdict 
stating  the  facts,  and  the  Court  above. would 
have  had  grounds  for  finding  the  law.  .  They 
have  not  followed  this  course,  but  seem  to  have 
considered  themselves  in  the  situation  of  an  ar* 
bitrator,  empowered  to  do  what  appeared  just 
between  the  parties ;  but  this  is  not  the  proper 
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province  of  a  Jury,  and  there  must  therefore      scrdton 
be  a  new  trial.  CatVo. 

As  it  is  the  opinion  of  the  Court,  on  the 
grounds  already  stated,  that  there  must  be  a 
new  trial,  perhaps  it  is  not  necessary  to  say  any 
thing  of  the  verdict  being  contrary  to  evidence ; 
but  I  think  it  better  to  state  shortly  my  views 
of  the  evidence. 

The  evidence  of  the  two  naval  officers  proves, 
that  it  is  proper  to  keep  a  look-out  before  sail- 
ing ;  but  theirs  is  general  evidence,  and  does 
not  specially  apply  to  this  case ;  and  the  pilots 
and  other  witnesses  prove,  that  it  is  the  course 
of  this  harbour  not  to  lock  out. 

The  officers  also  prove  the  rule  at  sea  to  be, 
that  the  vessel  that  has  the  wind  must  keep  to 
windward ;  but  they  admit  that  this  does  not 
apply  to  narrow  seas,  and  the  present  case  falls 
within  the  exception. 

It  appears  that  nothing  could  be  done  at  the 
time  the  vessels  met ;  and  if  there  was  any  fault, 
it  appears  to  have  been  in  the  want  of  look-out 
in  the  Sheepfold  and  Mai^garet,  for  the  Sheep* 
fold  was  under  the  necessity  of  tacking  sooner 
than  she  would  have  done,  in  consequence  of 
the  Margaret  being  in  her  way,  and  not  from 
any  &ult  of  those  in  the  Princess  of  Wales. 

With  regard  to  the  view,  I  do  not  think  it 
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ScKUTON      could  be  of  any  service  in  this  case.     The 

Catto.       Court  must,  in  future,  take  some  method  of 

''■*^'^'*^      regulating  this  subject,  and  will  expect  to  have 

the  grounds  of  the  application  for  a  view  stated 

at  the  time  the  motion  is  made. 

Jeffrey  moved  for  the  expence  of  the  former 
trial,  or  at  least  that  he  should  not  be  cut  out 
of  his  right  to  them. 

Lord  Chief  Commissioner. — In  some 
cases,  new  trials  are  granted  on  payment  of 
costs,  but  in  others  not.  On  a  future  day,  the 
Court  will  state  whether  costs  ought  to  be 
given  in  this  case. 
Dec.  10, 1821.         His  Lordship  afterwards  stated.  The  Court 

have  maturely  considered  the  question  as  to 
the  expence  of  the  former  trial,  and  have  com- 
pared this  with  the  other  cases  where  new  trials 
have  been  granted.  In  these  cases,  the  evi- 
dence entered  into  the  consideration  of  the 
Court  in  gi*anting  the  new  trial,  but  in  this 
case,  though  some  observations  were  made  on 
the  evidence,  the  grounds  on  which  we  grant- 
ed the  new  trial  were. 

That  the  issues  were  not  fully  or  correctly 
answered,  and  that  a  question  of  law  was  in- 
volved in  the  finding  by  the  Jury.     It  appears 
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to  me  a  principle  of  sound  sense,  that  when  a 
Judge  mistakes  the  law,  or  when  he  states  the 
kw,  and  the  Jury  do  not  find  according  to  the 
direction,  that  a  new  trial  ought  to  be  granted 
without  costs,  and  that  they  should  abide  the 
event  of  the  next  trial,  as  the  \  party  must  be 
held  to  have  kupwn  that  he  was  retaining  a 
verdict  contrary  to  law. 


Hunter  moves  to  have  the  place  of  trial   Jan.  i4, 1822. 
changed  from  Aberdeen  to  Edinburgh,  as  the 
witnesses  would  be  abroad  before  the  Circuit. 

Jeffrey  opposes. 

Lord  Chief  Commissioner. — There  ap- 
pears to  be  no  provision  for  this  case,  and, 
therefore,  the  application  must  lie  to  the  dis- 
cretion of  the  Court.  A  very  strong  case  of 
partiality  must  be  made  out  to  induce  us  to 
grant  the  change. 


1822. 

^*=««^'"'  May.  16. 

THE  THREE  LORDS  COMMISSIONERS.  ^*^  V  ^^* 

On  the  18th  April  1822,  the  case  was  again  a  New  Trial  re 

^                                      .                  ^^  fused,  though 

tried,  and  the  pursuer  not  appeanng,  a  verdict  the  verdict  was 

,         /•        1       1    /»      •.         •                          1  given  in  respect 

was  returned  "  for  the  detender,  m  respect  the  the  pursuer  did 

-,,                           ^  T.-                1                       •  not  support  his 

'^  pursuer  did  not  support  his  case  by  any  evi-  case  by  evidence.   . 
«  dence.'' 

E 
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scBUTov         J^ff^cji  moved  for  a  role  to  show  causey 

Catto.       and  statedi  That  the  counsel  for  the  pursuer 

^**'*^^^*^     had  moved  to  deky  the  trial,  and  this  being 

refused,  inthnated  his  intention  not  to  appear* 

Upon  this  he  might  possibly  have  been  held  as 

Act  of  sed.  Dec.   coufessed,  but  it  was  incompetent  toimpannel 

9, 1816,  sect  10  '  .J  ^ 

and  11.  a  Jury*    We  might  possibly  move  this  on  the 

ground  of  misdirection ;  but  rather  put  it  on 
the  ground  of  being  essential  to  the  ends  of 
justice* 

Lord  Chief  CoMffi[issioN£R.*~In  the  pre- 
sent state  of  the  proceedings  in  this  Court,  the 
disposition  of  the  Court  in  general,  is  to  grant 
a  rule  to  show  cause.  We  may,  however,  take 
time  to  deliberate  whether  we  will  grant  it  or 
not.  This  is  a  serious  question  as  to  the  juris- 
diction of  this  Court,  and,  on  discussion,  it  may 
appear  that  there  is  a  defect  in  the  original 
constitution  of  the  Court.  Though  there  is  no 
statute  or  deliberate  enactment  as  to  a  case  of 
this  sort,  we  are  in  the  same  situation  with  re- 
spect  to  it  as  they  are  in  England ;  and  my 
recollection  of  the  proceedings  there  is,  that 
the  plaintiff  generally  carries  down  the  record  ; 
he  may  apply  to  the  Judge  to  put  off  the  case ; 
the  Judge  has  a  discretion  to  put  it  off  or  not ; 
if  he  does  not,  the  plaintiff  may  withdraw  the 
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reeordf  and  be  non^suited.  If  the  ease  goes  on  Scautok 
a  peremptory  order  to  try,  and  there  is  a  non-  Catto. 
suit  entered,  then  a  motion  is  made  for  a  judg^ 
metit^  as  in  ease  of  a  non»^suit«  But  though 
thid  is  the  ordmary  mode  of  proceedings  the 
defendlult  may  also  carry  down  the  record, 
and,  in  that  case,  though  the  plaintiff  with- 
draws his,  the  defendant  may  call  on  the  Judge 
to  proceed  and  may  obtain  a  verdict  without 
eyidence. 

In  this  case,  notice  of  trial  was  given  by  the 
defenders'-^he  case  was  moved  to  Aberdeen 
by  tbe  pursuers,  but  still  it  Was  on  the  notice 
by  the  defenders*  We  do  not  decide  any 
thing  at  present  $  but  it  appears  that  this  mo<' 
tion  is  founded  on  the  Judge  being  wrong  in 
haviug  refusdd  to  put  off  the  triid. 

Lord  6iLLi£s.-^It  is  not  eorrect  to  state, 
that  the  Judge  knew  that  the  ptirsuet  was  not 
to  appeati  The  pursuer  appeared  by  eminent 
eounsdi,  and  a  regular  agents  and  moved  to  de* 
lay  the  trial ;  and  no  judicial  intimation  was 
made  of  his  not  intending  to  appear  till  after 
the  Jury  were  sworn. 

Loto  FiTMiLLTr^In  a  question  of  damages, 
which  came  before  me  at  Glasgow,  I  directed 
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May  SI, 


a  Jury  to  return  a  verdict  where  there  was  no 
evidence.  The  question  related  to  a  partner- 
ship. The  contract  of  copartnership  was  pro- 
duced. An  objection  was  taken  to  it,  which  I 
sustained;, and  as  there  was  no  evidence  for 
the  pursuer,  I  directed  the  Jury  to  find  for  the 
defender. 


May  31, 1822.         Moncretff. — I  am  to  show  cause  against  the 

rule.  This  case  was,  by  an  order  of  Court,  to 
be  tried  at  Aberdeen.  The  pursuer  expected 
to  defeat  this,  by  giving  notice  of  trial,  and 
countermanding  it,  but  that  was  totally  inept. 
By  not  giving  notice  in  time,  the  pursuer  lost 

9  ^Isis^ccfT   ^^  ^'g^*>  ^^^  ^^  defender  was  entitled  to  pro- 
and  10.  ceed. 

There  are  two  cases,  which,  taken  together, 

are  conclusive  of  the  present  question.      In 

Faterson's  case  at  Glasgow,  both  parties  were 

present,  but  there  was  not  a  particle  of  evi- 

k^^v^wi**'     ^^^^®  produced ;  and  in  a  case  at  Aberdeen, 

p-  32.  notice  was  given  by  proviso — the  pursuer  was 

absent — ^the  defender  called  evidence,  and  had 
a  verdict. 

By  the  first,  it  is  established,  that  the  de- 
fender is  entitled  to  try  the  case,  and  get  a  ver- 
dict without  evidence.     By  the  second,  it  is 
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proved  that  he  may  try,  though  the  pursuer  is       Scruton 
absentt  Catto. 

Jeffrey. — It  is  said  this  trial  took  place  by 
order  of  the  Court. 

Lord  Chief  Commissioner. — The  Court 
cannot  fix  a  trial  but  on  the  application  of  the 
party.  In  this  case,  the  application  was  not  to 
discharge  the  notice  by  the  defender  as  irregu- 
lar, but  to  change  the  place  of  trial,  and  under 
that  motion,  the  Court  could  not  deprive  the 
defender  of  the  right  he  had  by  his  notice. 

Jeffrey. — There  is  no  power  given  to  the 
defender  to  try,  but  merely  to  fix  the  time 
and  place ;  these  were  altered  by  the  Court, 
and  the  trial  stood  on  the  notice  by  the  pur- 
suer. His  advisers  relied  on  getting  the  case 
put  ofi^,  on  an  affidavit  of  the  absence  of  a  mate- 
rial witness ;  and,  therefore,  the  other  evidence 
was  not  ready. 

The  Jury  are  to  give  their  verdict  according 
to  the  evidence,  but  in  this  case  there  was 
none. 

In  England,  in  Chancery  cases,  the  remedy 
is,  that  the  case  must  be  tried  within  twelve 
months.  Neither  of  the  cases  relied  on  apply 
here. 
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SCAUTON 

V. 

Catto. 


Barnes'  Notes, 
45a 


case  was  last  before  us^  I  liave  turned  th^  w^iol^ 
subject  in  wy  mip^*  When  I  |ben  quentio^ed 
the  law  of  England^  I  stated  thai  the  defpQ^ 
might  carry  down  the  record,  and  get  a  ver- 
dict} b^t  a  distinction  ought  to^  be  stated. 
The  defender  cannot  do  this  in  9very  case* 

A  cas^  occurred  qi  ^h  Geo*  II*  where  the 
defender  eapied  down  the  record,  and  got  a 
verdict ;  bu^  ()ie  Cpmt,  an  argument,  ordered 
a  non-suit  to  be  ent^ered, 

Xhe  analogy  of  cases  from  the  Court  of 
Chancery  is  not  correct,  as  in  these  the  issues 
are  for  tl^e  informatiop  of  the  mind  of  the 
Court,  9nd  the  Court  keeps  them  in  its  own 
hw^  a^d  prescribes  the  time  within  which 
they  are  to  be  tried.  The  case  of  Lord  Fife 
was  Wi^ogous  to  the  Chancery  cases»  but  this 
Is  more  analogous  to  the  cases  at  common 
I9W. 

We  must,  however,  decide  this  case  on  the 
analogy  of  tlie  law  of  Scotland,  and  not  of 
Epgland.  In  England,  the  policy  of  the  law 
is,  not  to  conclude  the  party,  but  here  it  is  the 
rev^rs^ie* 

There  are  twa  regulation^  applicable  to  this 
case*  The  oiiae  Uk  that  for  holding  the  party 
confessed,  aflter  two  terms  and  sittings  have 
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elapsed*  The  other  is,  that  by  which  the  de-  ^cbutok 
fender  may  give  notice  by  proviso.  In  this 
case  the  defender  gives  notice — ^the  pursuer 
appears*  and  moves  to  have  the  case  put  off— 
the  Jury  is  impannelled,  and  there  is  no  pur- 
suer to  open  the  case*  and  call  witnesses. 

Reference  has  been  made  to  the  terms  of  the 
oath  by  the  Jury,  but  that  does  not  embarrass 
the  case,  as  the  only  way  of  dischai^ng  them 
was  by  a  verdict.  The  pursuer  appeared  at 
this  proceeding ;  and  if  a  verdict  is  to  be  set 
aside  whenever  a  pursuer  does  not  choose  to 
appear  and  call  evidence,  he  would  have  it  in 
his  power  to  hang  the  case  up  against  justice. 

It  is  said,  the  notice  by  proviso  was  got  quit 
of  by  the  order  of  Court :  but  there  is  nothing 
in  the  terms  of  the  order  to  take  away  the  right 
of  the  defender  to  try. 

It  is  a  cause  of  regret  when  cases  are  not 
tried  on  their  merits ;  but  in  this  case  I  am  of 
opinion  that  we  ought  not  to  grant  another 
trial. 

Lord  Gillies. — I  am  of  the  same  opinion. 
I  have  no  notion  that  a  party  is  entitled  to  pro- 
ceed in  this  manner.  I  think  this  was  a  case 
decided  in  Jbro  contentioso,  and  that  we  can* 
not  set  aside  the  verdict* 


I 
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ScKUTON  To  this  decisibri  a  Bill  of  Exceptions  was  ten- 

Catto.        dered* 


Dec.  6,  1822. 

An  intention  to 
appeal  from  the 
judgment  of  the 
Court  of  Session, 
no  ground  for 
refusing  expen- 
ces  in  Uie  Jury 
Court. 


Lord  Chief  Commissioner. — This  is  en- 
tirely  a  question  of  law ;  and  it  is  perfectly  re- 
gular to  tender  a  Bill  of  Exceptions. 

On  a  motion  for  expences, 

Jeffrey. — Expences  are  not  to  be  given  till 
the  term  for  asking  review  of  a  judgment  is  elap- 
sed.  An  appeal  may  be  taken  from  the  judg- 
ment  of  the  Court  of  Session,  but  it  must  be 
within  fourteen  days,  (not  five  years,)  and  be 
set  down  for  the  fourth  cause  day.  If  I  sue- 
ceed,  there  is  no  way  of  getting  them  back. 

Moncreiff  and  Skene.~We  got  a  verdict ; 
they  moved  for  a  new  trial,  and  were  refused  ; 
they  tendered  a  Bill  of  Exceptions,  and  the 
Court  of  Session  have  found  all  their  excep- 
tions bad.  This  is  final  here,  and  they  do  not 
state  that  an  appeal  is  lodged,  but  that  they 
mean  to  lodge  one.  Without  a  finding  for  ex- 
pences,  we  cannot  get  interim  execution  from 
the  Court  of  Session. 


Lord  Gillies. — It  appears  to  me  that  an 
order  may  be  given  for  expences,  as  there  is  no 
legitimate  ground  stated  why  it  should  not  be 
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given.  Formerly,  in  the  Court  of  Session,  to  Scruton 
prevent  an  application  for  expences,  it  was  Catto. 
usual  to  have  a  petition  of  appeal  ready,  and  to 
send  it  off  immediately ;  but,  when  Parliament 
was  not  sitting,  there  was  no  means  of  prevent- 
ing the  application  for  expences.  The  evil  was 
found  so  great,  that  the  act  48th  Geo.  III. 
c.  151,  authorizing  interim  execution,  was  ob- 
tained, and  now  the  party  has  not  the  benefit  of 
the  delay  from  the  appeal.  That  act  only  applies 
to  the  situation  of  an  appeal  entered,  which 
was  the  case  to  be  remedied,  and  it  empowers 
the  Court  of  Session  to  give  expences,  upon 
caution  for  repayment. 

The  act,  being  prior  to  the  institution  of  this 
Court,  does  not  apply  here,  and  we  are  in  the 
same  situation  as  the  Court  of  Session  was  prior 
to  that  act.  If  an  appeal  were  entered,  there 
might  be  a  difficulty ;  but  in  the  Court  of  Ses- 
sion, it  was  never  heard  of  as  sufficient  to  pre- 
vent a  finding  of  expences,  not  that  a  party  had 
appealed,  but  J;hat  he  was  to  appeal. 

The  act  making  it  competent  to  give  ex- 
pences renders  it  necessary  for  us  to  do  so, 
after  a  final  judgment,  in  the  Court  of  Ses- 
sion,— and  as  I  do  not  see  any  difference  in 
the  situation  in  which  we  are  now  from  that 
in  which  the  Court  of  Session  was  formerly, 
if  we  think  expences  should  be  given>  I  see 
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ScEUTON  no  objection  to  oar  ordering  thew.  If  the 
Catto.  Court  of  Session  remitted  a  case  to  a  She- 
riffy  it  would  be  a  contempt  of  Court,  if  he 
refused  to  proceed  on  an  intimation  of  an  in- 
tention to  appeal. 

Lord  Chief  CoMMi8sioK£R.---If  the  deci- 
sion in  the  Court  of  Session  is  to  be  con- 
sidered a  final  judgment*  then  this  Court  is 
tied  up  as  to  what  it  ought  to  do»  and  the 
mere  intimation  of  appeal  is  not  to  be  held  a  bar. 
But  the  difficulty  is,  that  we  may  have  called 
on  the  party  to  pay  expences,  when,  in  the 
Court  of  Appeal,  there  may  be  no  means  of  ex- 
tricating the  case,  and  doing  justice  to  the  par- 
ties. There  is  no  doubt  Lord  Gillies  is  right  in 
strict  law  j  and  the  only  question  is/  Whether  we 
may  not  give  expences  under  some  reservation, 
or  by  the  party  consenting  to  give  security  ? 

Lord  Pitmilly.— I  think  it  competent  to 
give  expences,  whether  he  consents  or  not. 

Mr  Jeffrey  then  applied  for  the  expences  of 
the  first  trial,  which  was  opposed. 

Laiu>  Chief  Commissioner— The  first  trial 
goes  for  nothing.  Ought  not  each  party  to  sit 
down  with  their  own  expences  ? 
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1823. 

June  19. 

JjoKQ  A.  Ha^^ilton  v^  Stevenson.  ^-^x-^./ 

An  aeliou  pf  dam^es  for  defamation  against  ^^S!^inJ^ 
the  printer  and  puUiaher  of  a  newspaper,  called  '^^^'P'p*'* 
The  Beacoii,  for  libels  contained  in  several 
numbers  of  that  piqper. 

DEFi^NCE.-— The  passages  founded  on  are 
not  actionable,  and  the  inferences  deduced  from 
them  are  absurd. 

ISSUES. 

The  issues  contained  an  admission,  that  the 
defender  was  printer  and  publisher  of  the  news* 
paper ;  and  the  questions  put  were,  Whether  the 
several  mimbers  contained  the  several  passages 
complaiQed  of,  and  whether  they  are  of  and 
concerning  the  pursuer,  **  and  are  meant  and 
**  intended  to  hold  up,  and  do  hold  up,  the 
*^  character  and  conduct  of  the  pursuer  to  dis*- 


Stevenson. 
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LaRD  A.      ««  credit  and  contempt,  and  were  meant  and  in- 

HaMILTON  111.  1*1  1 

t;.  *<  tended  to  bring,  and  do  bnng,  his  loyalty 

<<  and  attachment  to  his  Majesty,  and  to  the 
Constitution,  into  doubt  and  question,  by 
*  falsely  and  injuriously  accusing  and  repre- 
senting the  pursuer  as  being  guilty  of  pre- 
sumption, or  of  purposely  creating  ground- 
•*  less  discontent  among  the  lower  orders,  or  of 
"  being  a  worker  of  public  mischief,  or  of  being 
"  an  enemy  to  the  happiness  of  the  lower  or- 
**  ders,  or  of  trying  to  place  the  lower  orders 
"  at  variance  with  their  rulers,  or  of  leading 
*•  certain  persons  into  mischievous  and  extrava- 
"  gant  folly, — by  falsely  and  injuriously  accus- 
ing the  pursuer  of  corresponding,  for  impro- 
per and  unconstitutional  purposes,  with  peo- 
**  pie  of  low  character,  on  political  subjects,  or 
"  of  opposing  bills  in  Parliament  merely  in  or- 
"  der  to  acquire  popularity,  or  of  being  willing 
•*  to  open  a  correspondence  with  any  person 
**  who  can  be  prevailed  on  to  enter  into  his  po- 
"  litical  measures,  or  of  being  regardless  of  his 
"  high  birth,  or  of  corresponding  with  people 
*'  of  a  suspicious  cast  on  political  subjects,  or  of 
"  having  procured  from  a  person  of  the  name 
"  of  Turner  a  petition  complaining  of  the  ar- 
**  bitrary  conduct  of  the  Lord  Advocate,  or  of 

"  having  induced  the  said  Turner  to  apply  to 
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F^iament,  or  of  being  the  Noble  Corre- 
spondent of  Crail  radicals  and  Strathavcn 
traitors,  or  of  having  called  in  question  the 
conduct  of  the  Lord  Advocate,  although  the 
conduct  of  that  public  officer  had  never  been 
called  in  question,  except  by  the  patrons  or 
associates  of  crimes, — by  falsely  and  injuri- 
ously stating  and  setting  foith  that  the  pur- 
suer had  presented  to  the  House  of  Com- 
mons a  petition  in  name  of  James  Turner, 
who  was  confined  for  high  treason,  which  pe- 
tition was  mah'cious,  and  was  not  the  com- 
plaint of  Turner,  but  was  in  truth  the  com- 
plaint of  Lord  A.  Hamilton,  or  as  having  so 
far  degraded  himself  9s  to  become  the  patron 
of  suspected  patriots, — ^by  falsely  and  injuri- 
ously representing  the  pursuer  as  being  un- 
ceasing in  his  endeavours  to  bring  himself  in- 
to notice,  and  certainly  not  at  all  scrupulous 
as  to  the  means  of  doing  so,  to  the  injury  and 
damage  of  the  pursuer  ?'' 


Lord  A. 
Hamilton 

V, 

Stevenson, 


On  the  30th  November  1821,  an  interlocu-   incompetent  to 

petition  against 

tor  was  pronounced  by  Lord  Pitrailly,  remitting   an  interlocutor 

.  remitting  a  case 

the  case  to  the  Jury  Court*     The  remit  was   to  the  Jury 
opposed  by  the  defender,  and  a  petition  was 
presented  to  the  Second  Division  of  the  Court 
of  Session  against  Lord  Pitmilly's  interlocutor. 
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The  Jury  Court 
will  not  grant  a 
peremptoijorder 
for  answers  to  a 
oondesoendenoe, 
during  the  dis- 
cussion in  the 
Court  of  Session 
of  the  oompeten- 
cj  of  remitting 
the  case. 


which  was  appointed  to  be  answered^  but  after- 
wards refused  as  incompetent* 

On  the  6th  December  1821^  the  purstiei: 
having  held  his  summons  as  a  condescendetiUe, 
the  defender  was  ordered  to  answer  it  on  or  be- 
fore the  1st  January  1822.  On  the  14th  Ja- 
nuary, a  motion  was  made  for  a  peremptot^  oi*- 
der  to  answer  the  condescendence,  which  was 
opposed,  on  the  ground  that  the  competency  of 
the  remit  was  under  discussion  in  the  Coutt  of 
Session. 


Lord  Chief  CoMMissiONER.-^I  do  not 
mean  to  express  surprise  ot  reprehension  dt 
this  motion  being  pei*sisted  in^  as  parties  may 
think,  that,  by  not  moving,  they  might  prejudice 
their  case.  But  in  Oi'dering  condescendences, 
answers,  or  other  papers,  a  Court  must  have  k 
discretion  as  to  the  time  and  manner  in  Which 
it  is  to  be  done  ;  they  ought  to  proceed  with 
deliberation ;  and  when  it  is  suggested  to  us, 
that  a  proceeding  in  the  cause  is  in  depend- 
ence in  another  Court,  especially  in  th^  Court 
from  which  the  record  comes,  we  will  not 
rashly  grant  any  order. 


On  the  10th  December  18«1,  Mr  Man- 
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treiff  Mftted^  That  a  motion  having  been  made, 
requiring  the  pursuer  to  take  the  oath  of  ca« 
lumny,  he  had  come  to  Edinburgh  on  purpose 
to  b&ve  the  oath  administered  to  hun ;  and 
though  the  defender  did  not  now  insist  on  the 
oath  being  administered,  still,  as  the  demand 
had  been  publicly  made,  he  wished  to  put  in  a 
minute  stating  the  facts,  which  was  aUowed  by 
the  Court. 


Lord  A» 
Hamilton 

Steyeksok, 


Cockbum,  in  opening  the  case  for  the  pur- 
suer, stated.  The  pursuer  complains  of  personal 
attack,  and  that  improper  motives  are  ascribed 
to  him,  when  he  acted  purely  in  the  capacity 
of  a  Member  of  Parliament* 

McNeill — ^It  is  neither  the  wish  nor  interest 
of  the  defender  to  attack  the  character  of  the 
pursuen  But  he  is  a  public  man,  and,  as 
such,  his  conduct  is  [fair  subject  of  discussion. 
This  is  not  an  attack  on  him  in  his  private 
and  domestic  circle. 

The  question  is.  Whether  his  loyalty,  &c.  is 
called  in  question  by^  &c.  There  is  no  attack 
upon  his  loyalty,  but  merely  an  expression  of 
a  difierence  of  opinion  on  the  question  of  burgh 
reform.  There  is  no  proof  of  falsehood  or  ma- 
lice, and  the  writer  always  states  the  facts,  and 
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V. 


Stevenson* 


is  entitled  to  draw  his  own  inferences  from 
them. 

There  is  no  case  similar  to  this  ; .  but  I  may 
refer  to  a  case  of  an  alleged  libel  on  the  House 
of  Commons,  in  a  publication  in  defence  of 
Warren  Hastings,  in  which  there  was  an  ac- 
quittal. 

No  loss  has  been  proved,  nor  has  any  one 
been  called  to  prove  that  they  drew  from  the 
passages  in  the  Beacon  the  inferences  which  are 
charged  in  these  issues. 


Libel  or  no  libel 
18  a  question  of 
law. 


Lord  Chief  Commissioner. — Though  this 
is  not  the  first  case  of  the  sort  which  has  been 
tried  here,  yet,  from  the  circumstances  in 
which  it  occurs,  it  is  important  that  I  should 
state  some  of  the  principles  on  which  actions  of 
this  nature  rest,  that  the  gentlemen  at  the  bar 
may  have  the  means  of  questioning  them,  either 
on  an  application  for  a  new  trial,  or  by  means 
of  a  Bill  of  Exceptions. 

In  a  civil  action,  as  I  had  occasion  to  state 
in  another  case,  the  question  of  whether  the 
matter  charged  is  a  libel,  is  a  question  of  law, 
and  being  a  question  of  law,  it  is  for  the  Court 
to  state  the  law,  and  the  Jury  apply  the  fact  to 
the  law  as  laid  down  by  the  Court.  In  the 
present  case,  you  are  to  say  whether  the  pass- 
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ages  are  of  and  concerning  Lord  Archibald 
Hamilton,  and  in  this  you  can  have  no  diffi- 
culty ;  but  it  is  for  the  Court  to  say  whether  the 
matter  is  libellous  or  not,  and  if  an  erroneous 
direction  is  given,  either  party  may  have  his  re- 
dress by  resorting  to  the  highest  tribunal.  Cases, 
however,  run  into  such  nice  shades  of  what  is  or 
is  not  free  discussion,  that  a  Jury  ought  not  rash- 
ly to  come  to  the  conclusion,  that  a  passagie  ap- 
plies to  an  individual ;  and  it  is  a  general  rule, 
that  if  words  are  of  doubtful  meaning,  they 
ought  to  be  taken  in  the  mildest  sense. 

The  law  in  this,  as  well  as  in  the  other  end 
of  the  island,  is  a  law  of  freedom  ;  we  have  a 
free  press,  and  no  licence  is  necessary  before 
publication ;  and  we  have  both  of  us  the  re- 
striction which  every  one  is  entitled  to  have  ap- 
plied when  he  thinks  the  press  is  licentious,  an 
action  for  the  injury. 

In  every  question  of  this  sort,  it  is  matter  for 
serious  consideration,  whether  the  discussion  is 
public  or  personal.  By  personal,  I  do  not 
mean  merely  what  attacks  a  man  in  his  familiar 
intercourse,  or  his  moral  character,  (which  is 
the  construction  put  on  it  by  the  defender,) 
but  I  hold  that  public  discussion  may  be  so  in- 
correct, and  the  statements  made  so  at  vari- 
ance with  truth,  as  to  render  it  matter  of  per- 
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Discussion  of  the 
public  conduct 
of  a  Member  of 
Parliament  not 
libellous,  unless 
it  is  a  personal 
attack  on  the  in- 
dividual. 
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"Lo  RD  A.      sonal  defamation,  for  which  the  individual  would 

Hamilton      _  •  i    ,  i 

be  entitled  to  redress. 

There  are  many  cases  in  which  the  slander* 
ous  nature  of  words  is  taken  away  by  the  cir- 
cumstances in  which  they  are  written  or  spok- 
en, as  in  giving  the  character  of  a  servant,  or 
stating  the  credit  of  a  merchant  when  consult- 
ed by  a  friend,  or  in  criticising  a  literaiy  work. 
So,  in  discussing  the  conduct  of  public  men, 
the  liberty  of  the  ^ess  is  a  defence ;  but  the 
question  in  all  these  cases  is.  Whether  the  de- 
fence is  established  in  the  circumstances  of 
each  case  ?  In  the  present  instance,  the  question 
is,  Whether  this  is  a  case  of  public  discussion, 
or  personal  attack  ?  by  which  I  mean  not  only 
an  attack  on  moral  character,  but  on  the  feel- 
ings of  the  party,  distinguishing  his  public  con- 
duct from  his  individual  character. 

In  Gobbet's  case,  it  was  held  by  Lord  Ellen- 
borough,  that  if  **  individual  feelings  are  vio- 
**  lated,  there  the  lineof  interdiction  begins,  and 
^*  the  ofl&nce becomes  the  subject  of  penal  visita- 
"  tion  ;''  and  Lord  Mansfield  and  ILord  Chief 
Justice  De  Grey  recognize  the  same  doctrine. 

It  spears  to  me  that  the  same  rule  applies 
to  a  Member  of  Parliament,  who  is  a  public 
functionary,,  as  to  a  Minister  of  the  Crown, 

In  judging  of  the  meaning  of  these  passages. 
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you  are  to  put  yoursdves  ib  [the  platfe  of  any      lobd  a. 
common  reader^  and  arts  then  to  draw  the  oon^    Hamiltok 
elusion  that  such  a  person  i?ouid  draw.  Stbyensok. 

In  this  case  the  defenee  has  been  conducted 
mth  ability^  good  aenae,  and  modera^n^  and  was 
made  to  teat  on  obaeiVatioila  on  the  diflferebt 
articlea  of  the  ofaat*ge ;  and  hw6  I  think  my- 
self bound  to  state,  dut^  though  theie  issues 
wer6  prepared  in  thii  Court,  I  am  of  opinion, 
that  it  woliid  have  been  better  if  stttne  of  the 
CDncluaioUt  had  been  ookitted ;  but  the  Coutt 
ia  not  eni^tled  to  control  a  pArty  in  the  bonclo- 
sions  he  chooser  to  draw,  although  they  may 
be  more  extensive  than  are  necealary  to  groutid 
the  adtion.  If  there  are  conclusions  duffiaeiit 
to  warrant  your  verdict,  we  are  not  to  be  led 
astray  by  other  conclusions  not  applicable  to 
the  ease* 

A  great  part  of  the  1st  issue  appears  to 
me  to  be  public  discussion,  but  I  cannot  for- 
get that  the  libels  chaige  ktterSf  and  the  evi- 
dence given  for  the  pursuer^  proves  that  he 
only  wrote  once,  and  then  in  his  character  <£ 
chairman  of  the  Committee  on  Burgh  Reform. 
At  one  stage  of  the  proceedings  it  would  have 
been  competent  for  the  defender  to  aVpr  that 
what  he  had  stated  was  truei  and  had  he  prov- 
ed its  that  would  have  been  a  justification  in  a 
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civil  action ;  but  there  is  improiaf  that  the  pur- 
saer  ever  wrote  such  letters  as  are  described, 
and  we  must,  therefore,  hold  this  to  be  the  in- 
vention of  the  writer  of  this  article.  There 
are  h^re'no  reflections  on  private  life,  private 
character,  or  moral  conduct,  but  the  libel  refers 
to  him  as  an  individual^  and  represents  the  cor- 
respondence as  different  from  the  true  corre- 
spondence. You  are,  therefore,  to  apply  Lord 
Mansfield's  doctrine,  and  to  say  whether  this 
does  not,  so  far  as  the  influence  of  this  paper 
extends,  bring  the  pursuer  into  ridicule  and 
contempt,  though  it  cannot  be  said  to  bring 
his  loyalty,  &c.  into  question.  If,  however, 
this  had  stood  alone,  it  appears  to  me  that  it 
might  well  have  been  passed  over. 

In  the  2d  issue  it  is  the  conclusion  to  which 
we  should  particularly  attend,  and  it  is  impos- 
sible for  me  to  view  the  passage  founded  on 
otherwise  than  as  false,  injurious,  and  libellous. 
There  are  not  many  doubtful  words  ^here,  but 
some  of  them  it  would  have  been  as  well  to 
have  had  explained.  This  action  is  against  the 
same  defender,  for  articles  in  different  aumbers 
of  the  same  paper,  and  it  appears  to  me  proper, 
when  charges  are  made  from  day  to  day  in  this 
manner  in  a  newspaper,  to  refer  from  the  one 
to  the  other  for  explanation ;  and  on  turning 
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to  page  8th  of  the  ksues,  there  appears  to  me 
sufficient  to  bring  out  the  meaning.  If  I  am 
wrong  in  this,  it  is  matter  on.  which  the  party, 
may  have  his,  redress. 

It  is  fair  argument  for  the  defender  to  say, 
that,  the  expressions  as  to  the  petition  mean 
that  the  pursuer  obtained  this  petition;  but 
the  statement  is^  that  this  was  not  the  petition 
of  Turner,  but  of  Lord  A.  Hamilton.  If  a 
Member  of  Parliament  presents  his  own  peti-. 
tion  in  name  of  another,  he  imposes  on  the  in- 
dividual, on  Parliament,  and  on  the  country, 
and  would  be  guiJjty  of  a  gross  breach,  of  duty. 
In  the  opinion  of  the  Court,  this  passage  is  li- 
bellous, and  sufficiently  sustains  the  question 
put  upon  it. 

On  the  whole,  we  are  of  opinion  that  the 
case  as.  to  the  letters  and  petition  deviates 
from  fair  and  free  discussion  on  public  con- 
duct ;  it  imputes  acts  and  motives  which  are 
libellous. 

The  pursuer  cannot  have  any  thing  in  view 
but  the  honest  vindication  of  his  character, 
and  that  your  verdict  will  insure  to  him. 
There  has  been  noproof  of  specificdamages,  and 
vindictive  damages  ought  never  to  be  given. 


Lord  A* 
Hamilton 

V, 
S.TEy£NSON. 


Verdict  for  the  pursuer,  damages,  Is. 


i 


S6 


CASES  TRIBD  IM 


(July  10,) 


Lord  4. 
Hamilton 

Stevenson. 


1822. 
July  10. 
Ezpences  given, 
the  verdict  be- 
ing  for  Is. 


Madean  v.  Sib- 
bald,  Vol.  If. 
p.  122. 


Walker  v.  Ar- 
nott,  VoL  II. 
p.  349. 

Walker  v.  Ro- 
bertson,  VoL  II. 
p.  508. 


Cockbut%  moves  for  expences. 

ili^JVei/Z.-^Expenees  are  ^iseretio&ary^  and 
not  given  of  course ;  iind  in  this  ease,  the  pttr% 
suer  is  not  entitled  to  them,  as  he  claimed  a 
large  sum,  and  got  only  Is*  An  action  in 
this  Court  can  only  be  for  an  injury  done  which 
creates  a  debt ;  if  the  claim  nvas  for  reparation 
to  oharficter,  an  apology  Was  offered,  and  the 
Commissary  is  the  proper  Court  In  the  cases 
of  Sibbald  and  Maclean,  the  Court  of  Session 
would  not  give  costs,  the  verdict  being  for  Is. 

Jeffrey. ^-^  admit  that  expences  are  not 
given  in  all  cases ;  but  this  was  a  series  of  at« 
tacks  on  the  pursuer^s  motives  and  character 
on  false  and  fictitious  statements.  The  Court 
ought  to  give  full  costs,  as  the  damages  are  sa 
small.  They  were  givmi  in  Walker  u  Amott, 
and  Walker  t^  ]ftobertson.  The  case  of  Mac* 
lean  was  most  justly  decided. 

Lord  Chief  Commissioner.*-— It  is  agreed 
by  the  bar,  and  is  the  opinion  of  the  Court, 
that  giving  or  refusing  expences  is  a  matter  of 
discretion.  But,  to  guide  that  discretion,  we 
must  lo(A  to  the  principles  of  justice  and  the 
circumstances  of  the  case,  and  niot  to  extraneous 
circumstances,  on  which  no  Court  can  act.  As 
to  the  practice  of  this  Cwirt,  there  are  cases 
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of  small  dami^f  where  costs  have  been  given, 
and  others  where  they  have  been  refused ;  but 
the  principles  upon  which  the  distinction  had 
been  taken  are  as  dear  as  the  son— in  all  cases 
where  the  prosecution  is  brought  for  the  vin- 
dication of  public  character,  and  for  charging 
breach  of  public  duty,  the  amount  of  damages 
does  not  regulate  the  costs. 

The  case  at  Auchtermuchty  was  a  libel  on 
a  public  officer  in  the  discharge  of  his  duty— 
that  at  Inverkeithing  was  of  the  same  descrip- 
tion.  In  both  the  damages  were  nominal,  and 
in  both  the  Court  allowed  expences.  ' 

When  they  have  been  refused,  it  has  been  on 
the  ground  that  thexause  of  action  was  so  tri- 
viaU  that  the  party  ought  not  to  have  applied  to 
a  Court. 

But  the  present  is  an  action  founded  on  re- 
peated attacks  upon  the  character  of  the  pur* 
suer,  published  in  a  newi^per,  and  the  Jury 
find  for  him. 

In  the  case  of  a  Ifliel,  the  usual  course  is  ei- 
ther to  deny  the  puUication,  or  offer  to  prove 
it  true ;  but  there  is  no  soeh  attempt  in  this 
case,  and  no  issue  is  taken  in  defence,  though, 
in  the  newspaper,  it  is  said  the  writer  will  prove 
the  truth  c£  what  is  stated.  It  appears  to  me, 
that  giving  costs  should  rather  depend  on  the 
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truth  or  falsehood  of  the  statement  than  on  the 
amount  of  money  given.  In  this  case  also, 
the  pursuer  does  not,  as  is  usual,  leave  the  false- 
hood to  be  inferred  from  the  libellous  nature  of 
the  publication,  but  distinctly  proves  it  untrue. 
The  Court,  therefore,  cannot  say  that  the  ac-^ 
tion  was  improperly  brought. 

In  this  case,  we  are  of  opinion  that  the  ac* 
tion  was  properly  brought-*-the  accusation  has 
been  proved  false,  and  therefore  the  sum  given 
as  damages  can  have  no  eflfect  in  the  exercise 
of  our  discretion  as  to  the  costs. 


LoHD  Gillies. — I  agree  that  expences  ought 
to  be  given,  as  the  verdict  establishes,  that 
this  was   a  false  and  injurious  libel,    which 
entitles  the  party  to  expences.    It  is  said  that 
an  apology  was  offered ;  but  it  does  not  appear 
to  me  that  a  private  apology  could  be  accept* 
ed  for  a  public  injury,  and  the  offer,  I  think, 
ought  not  to   have  been   mentioned.     It  is 
said  this  action  ought  to  have  been  in  the  Com- 
missary Court  for  a  palinode ;  but  the  pursuer 
might  think  this  no  reparation  for  a  false  and 
injurious  libel.     The  only  ground  for  refusing 
expences,  is  the  difference  between  the  sum 
claimed  and  the  damages  .  awarded.     I  wish 
parties  would  ia  all  cases  limit  the  damages ; 
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but  in  the  present  case,  our  decision  is  founded      Lord  a. 

_  ..  i.i_  ^«  /»<■         Hamilto: 

on    the    opinion  that  the    action    was  ntly 
brought. 

Lord  Pitmilly.— There  does  not  appear  in 
this  case  to  be  the  smallest  ground  of  doubt. 
The  only  ground  of  objection  is,  that  the  da- 
mages were  nominal.     This  is  no  rule  on  which 
the  Court  can  found  their  opinion,  as  they  must 
look  at  thef  whole  case.    If  giving  expences  de- 
pended on  the  amount  of  the  damages,  they 
must  be  given  whatever  is  the  opinion  of  the 
Judge  as  to  the  nature  of  the  libel,  and  the  right 
to  bring  the  action.     Here  there  was  a  verdict 
against  the  defender  on  all  the  issues  ;  and'  he 
may  be  satisfied  that  he  has  only  the  expences 
to  pay*     The  libel  is  founded  on  three  letters 
which  the  pursuer  was  entitled  and  bound  to 
write,  which  renders  it  worse  than  if  it  had 
been  founded  on  pure  fiction.     It  is  also  proved 
to  be  false.     I  hope  the  verdict,  and  the  opi- 
nion of  the  Court,  will  check  these  libellous 
attacks.     The  Jury  might  think,  that,  from  the 
high  character  of  the  pursuer,    they  could 
not  give  a  large  enough  sum  without  ruining 
the  defender.     Taking  the  whole  verdict,  I 
have  no  doubt  that  expences  should  be  given. 
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Darling  v.  Grieve* 


A  finding  for 
the  defender  on 
an  issue,  as  to 
the  capacitj  of 
a  person  to  un- 
derstand her  af- 
fairs. 


This  was  an  issue  sent  to  try,  **  Whether,  on 

'<  the  8th  day  of  March  1814,  the  date  of  the 
^  execution  of  a  summons  at  the  instance  of  the 
*<  defender  against  the  late  Margaret  Darling, 
<*  and  from  the  said  8th  day  of  March  1814, 
<<  to  the  17th  day  of  March  of  the  said  year, 
**  the  date  of  the  decree  in  absence  obtained 
<*  by  the  defender  against  the  said  Margaret 
**  Darling,  before  the  Sheriff  of  Berwickshire, 
**  the  said  Margaret  Darling  was  not  capable 
<'  of  understanding  her  affairs,  or  was  in  a  state 
^'  of  mental  imbecility  ?** 


Incompetent  to 
prove  the  opi- 
nion of  a  person, 
since  dead. 


A  witness  called  for  the  pursuer  having  stat- 
ed that  his  father  was  dead,  was  then  asked, 
what  opinion  his  father  entertained  of  the  men- 
tal capacity  of  M.  Darling. 

Lord  Chief  Commissioner. — It  is  impos- 
sible to  admit  this.     I  always  feel  difficulty  in 
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admitting  evidenoe  of  a  &ot  ttikled  by  ftoother  i     Parung 
but  I  yield  to  the  law.  I  doubt,  however,  if  this 
can  be  extended  aa  to  the  opiniau  given  by  a 
person  deceased. 

After  all  the  witnesses  for  the  pwfttter  had 
been  examined,  his  Lordship  abaerved| 

In  a  case  of  this  sort,  it  is  necessary  either 
to  show  the  state  of  mind  at  the  precise  time 
specified  in  the  issue,  or  for  a  long  period  em- 
bracing that  time.  I  would  surest  to  the 
counsel  for  the  pursuer,  whether  they  have 
established  any  fact  iq^plicable  to  thi9  issue. 
The  only  fact  of  this  naturo  is  tho  alarm  into 
which  this  woman  was  thrown  when  the  officer 
went  to  execute  the  summons }  and  that  fact  is 
only  spoken  to  by  one  witness. 

My  opisuon  at  present  ii^  that  th^re  is  only 
one  witness  to  thk  iact,  hut  I  am  ready  to 
hear  what  may  be  stated  on  (hr  sul^cti 

After  some  obastrvations  by  Mr  Moncreifl^ 
his  Lordship  statod»  tliat  he  would  allow  the 
case  to  go  to  the  Jury,  subject  to  an  exception 
by  Mr  Cockbum* 

I^ruce  opened  the  case  for  the  pursuert  and 
stated  the  triie  question  to  be.  Whether  this 
woman  so  far  understood  the  summons  as  to  be 


g^  CASES  TRIED  IN  June  24^ 

Daelino      £ible  to  give  instructions  for  defending  her- 

Gbtevb.       self? 

Cockbum,  for  the  defender. — The  real  ques- 
tion here  is,  not  whether  this  woman  under- 
stood the  summons,  but  whether  she  was  in  a 
state  of  mental  imbecility  ? 

The  presumption  is  in  favour  of  sanity,  and 
the  pursuer  has  not  made  out  his  case  against 
this  presutnption.  He  could  not,  upon  such 
evidence,  have  cognosced  her  while  alive,  still 
less  after  her  death. 

Lord  Chief  CoMnnsstoNER. — What  is  to 
be  tried  is  the  alternative  in  the  issue,  and  I 
shall  not  embarrass  the  case  with  stating  the 
question  of  law  that  may  arise  after  the  verdict* 
But  the  bearing  of  the  question  will  appear 
more  distinctly  by  stating  the  manner  in  which 
the  case  comes  here.  It  is  sent  here  in  order 
that  the  verdict  may  form  a  step  towards  the 
ultimate  decision  of  the  case  in  the  Second  Di- 
vision of  the  Court  of  Session. 

The  proof  here  is  tied  down  to  a  precise  date, 
and  the  pursuer  may  either  prove  the  conduct 
of  this  woman  at  the  instant  of  the  citation  and 
decree,  or  refer  to*  her  antecedent  and  subse- 
quent conduct^  provided  it  embi^ces  the  date 
specified. 
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The  only  evidence  as  to  the  precise,  time  id 
that  of  the  officer,  jooady  when  taken. all  tc^e<» 
ther,  it  does  not  prove. any  thing  like  imbecili- 
ty, but  merely,  that  she  did  not  .understand  Je« 
gal  business ;.  and  shemayihavejpeifectly.iiur 
derstood  her  affidrs,  and  not  been  imbecile, 
though  she  did  not  understaiid  a  legal  proceed- 
ing. 

A  party  is  bound,  to  make  out  his  case,  and 
cannot  ask  a  Jury  to  go  upon  conjecture — ^the 
pursuer  was  bound  to  call  some  comer  and 
goer — some  indifferent  person,  to  prove  the  state 
of  her  mind,  and,  though  some  of  the  witnesses 
speak  in  strange  terms  as  to  her  capacity  at  a 
former  period,  still  the  evidence  does  not,  by 
any  means,  go  to  the  extent  of  the  issue. 

My  opinion  is,  Th^t  the  pursuer  has  not 
made  out  his  case,,  and  that  there  cannot  be  a 
verdict  for  him. 

Verdiot  for  the  defender. 

Moncreiffml  Bruce.,  far  the  Pursuer, 
Cockbum  and  Christisoriy  for  the  Defender. 

(Agents,  Tait  ^  Bruce^  w.  s.,  MolU^  TurnbuU^  ^  Brown^  w.  s.) 


Moi2cre{^  su^ested.  That,  by  the  9th  sec-   69th  Geo.  in. 
tion  of  the  act,  power  was  given  to  the  Court 
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O&ISVB. 


Circumstances  in 
vhich  the  Court 
refused  to  in- 
dorse ft  fact  un- 
der 69th  Geo. 
III.  e.  3S>^  sect 
9. 


to  indl^ne  any  miAerial  fact  f^hidi  appeared  in 
eriddnce.  In  this  case»  the  real  quedtion  was^ 
BHi  we  wish  the  fact  indorsed,  tlmt  this  woman 
did  not  undorskaad  the  nature  of  thift  aum^ 
monsh  so  aa  to  be  in  a  situation  to  defend  hex^ 
sel£> 

Cockburru^^Thk  in  the  first  case  in  which 
this  clause  has  been  acted  on,  and  I  doubt  if  it 
ever  should  be  acted  on  where  earlier  notice  is 
not  given. 


LoRt>  Chief  CoMMi6SiaN£ft.i.«^You  will  not 
be  cut  shorty  as  the  fact  is  fbr  the  Jury,  and  if 
you  have  any  witnesses  who  will  vary  the  fact 
as  stated  by  the  messenger,  you  will  be  entitled 
to  call  them. 


Cockburn^^'^ThBY  ought  to  have  foreseen 
this  before  the  issues  were  adjusted.  The 
question  is  not  if  she  did,  but  if  she  could  un- 
derstand it ;  she  might  not  choose  to  read  it. 

Moncreiff. — We  gave  warning  of  this,  and 
the  case  is  now  cloised,  and  must  go  to  the 
Jury.  We  proved  an  attempt  to  explain  it  to 
her,  but  that  she  could  not  understand  it. 

Lord  CHmF  CoMMissioNXR.<.-^This  sec- 
tion of  the  act  I  thought,  and  still  think,  of 
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great  importance  to  this  Institution  in  eases  Dahuno 
which  are  returned  to  the  Court  of  Session.  geusVx. 
When  the  object  of  the  issues  is  to  inform  the 
minds  of  that  Court  as  to  certain  facts  which 
are  material  to  the  dedston  of  a  question  of  law, 
this  section  is  to  enable  the  Jury  Court  to  in*- 
form  them  as  to  any  important  faet  proved  un- 
der,  though  not  properly  embraced  in^  the 
issues.  Hie  Court  must  be  particularly  cau« 
tious  in  exercising  thh  power. 

This  Institution  was  founded  on  long  ex» 
perience  in  England ;  and,  finding  that  it  suc- 
ceeded, as  constituted  by  the  act  55th  Geo.  III. 
c.  43,  the  Legislature  sanctioned  its  continu- 
ance, and  added  this  power,  which  was  not 
contained  in  the  first  act.  The  clause  was  pro- 
posed from  it  having  occurred  to  me,  in  one  of 
the  cases  tried  under  the  former  statute,  that, 
if  the  Court  had  had  this  power,  it  might  have 
been  the  means  of  saving  much  expence  to  the 
parties. 

If  I  am  wrong  in  what  I  am  sdbout  to  state, 
there  are  means  of  setting  it  right. 

In  considering  whether  this  power  should  be 
exercised  on  the  present  occasion,  it  is  of  great 
importance  to  attend  to  the  interlocutor  of  the 
Court  of  Session,  and  the  manner  in  which  the 
fact  is  proved.     The  obrject  is  to  inform  the 
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Darldto  Court  .of .  something  they,  did  not,  or  could 
QaifVE.  not  foresee,  and  we  must  take  care  that  it  is 
founded  in  I^al  evidence. 

The.  interlocutor  of  November  1821  refers 
to  that  of  14th  July  18^1,  and  I  hold  the  terms 
of  the  one  as  transferred  into  the  other,  and 
the  state  of  mind  is  clearly  what  was  in  the  con- 
templation of  the  Court.  The  Judges  have  made 
up  their  minds  on  this  subject,  and  have  not 
sent  to  us  to  try  whether  she  understood  this 
particular  transaction.  Callipg  on  me  to  in- 
dorse this  fact,  is  calling  on  me  to  raise  a  new « 
cause  i  and  it  is  not  fit  that  I  should  tell  the 
Court,  that  there  is  another  fact  which  they 
ought .  to  have  sent  to  trial,  a  fact,  too,  which 
it  is  impossible  they  could  have  overlooked- 

Another  ground  for  rejecting  the  application 
now  made  is,  that  the  proof  of  this  fact  rests  on 
the  testimony  of  a  single  witness ;  and  the  facts 
spoken  to  by  the  other  witnesses  are  not  con- 
comitant. All  that  I  could  indorse  in  this  case 
would  be,  that  one  witness  swore  so  and  so. 

The  groui^ds  upon  which  I  reject  the  appli- 
cation are, — 1.  That  it  is  not  a  fact  in  this 
cause,  but  in  another  question.  2.  That  it  is 
not  proved  by  legal  evidence. 

Moncreiff'.'-^We  are  not  quite  sure  of  our 
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remedy  in  this  cM^,  ^nd  it  is  itnportttnt  that      I/ikdaay 

«nd  Black. 


this  should  appear  in  your  Lordship^s  aotes. 


Lord  Chiisf  CoMMtssioN£R*<^7rhe  second 
grouttd  is  law,  to  which  you  may  except,  and 
you  iday  consider  <if  the  other,  upon  which  I  am 
ready  to  hear  you  at  Chambers. 


«Mi« 


FRESENt, 
UOLD  CHIEf  CVMMiaSIOKXH. 

Lindsay  v.  Gilchrist  and  Bi«agk« 


1822. 
July  12. 


Suspension  of  a  threatened  i^arge,  upon  a  bill  i^subsoiption^ 
of  exchange,  on  the  ground  that  the  acceptor's  ^^^^^ 
name  was  foiled  i         - 


of  the  patty. 


r 


ISSUE. 

'^  Whether  the  name  of  James  Lindsay, 
subj^cHbed  to  the  bill  in  process  for  the  sum 
of  L.  1^7,  dttt^d  19th  June  181£;,  and  bear- 
ing to  be  drawn  by  Jabez  Auld,  and  address- 
ed to  James  Lindsay  of  H^tchbank,  is  not 
the  tirue  and  genuine  siibsci^iption,  and  pro* 
per  hdtidvrriting  of  the  said  James  Lihd- 

G 
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Lindsay 


There  were  issues  in  similar  terms  as  to  three 
GiLCHEisT     other  bills. 

and  Black. 


A  defender  may 
prove  documents 
on  cross-exami- 
nation, but,  if 
he  uses  them  in 
evidence,  the 
pursuer  has  a 
reply. 


In  the  course  of  cross-examining  a  witness 
for  the  pursuer,  the  counsel  for  the  defenders 
showed  him  some  documents.  On  an  objection 
stated, 

Lord  Chief  Commissioner. — You  may  ask 
the  witness  as  many  questions,  and  show  him 
as  many  documents,  as  you  think  proper,  in  this 
stage  of  the  cause ;  but  if  you  read  these  docu- 
ments, if  you  use  the  paper,  or  if  it  forms  part 
of  your  case,  it  is  your  evidence,  though  proved 
by  a  witness  for  the  pursuer. 


Ai^engmver  ad- 
mitted to  prove, 
that,  in  his  opi- 
nion, a  name 
subscribed  to  a 
bill  was  not  in 
the  same  hand- 
writing as  other 
documents 
shown  to  him. 


When  Mr  Lizars,  an  engraver,  was  called, 
J.  A.  Murray^  for  the  defenders,  objected. 
Rutherford^  for  the  pursuer. — This  is  the 
common  proof  of  forgery,  first  to  prove  the  ge- 
nuine handwriting  of  the  party,  and  then  to 
prove,  by  persons  of  skill,  that  the  forged  do- 
cument differs  from  it.  The  defenders  had 
full  notice  that  this  proof  would  be  brought. 


Lord  Chief  Commissioner. — I  think  this 
admissible,  as  comparison  of  handwriting  is 
competent.  It  is  the  common  course  of  the 
law  of  Scotland  to  admit  it,  and  much  of  the 
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objection  which  may  belong  to  such  evidence 
is  removed  in  this  case,  by  direct  evidence 
having  been  given,  in  the  first  instance,  by 
persons  acquainted  with  the  handwriting.  In 
England,  the  distinction  established  is,  that 
persons  of  skill  may  be  called  to  prove  that  a 
writing  is  in  a  feigned  hand,  but  it  is  not  al- 
lowed to  compare  -  it  with  other  writings,  and 
state  their  belief  as  to  their  being  written .  by 
the  same,  or  a  different  person — ^but  in  this 
country  it  is  established  that  this  is  competent 
evidence^ 
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LlKDSAY 


V. 


6ILCHRI8T 

and  Blaok. 


Mr  Kirkwood,  another  engraver,  in.  the 
course  of  his  examination,  wished  to  look  at  a 
note  he  had  made  when  he  formerly  examined 
the  bills. 

Lord  Chief  Commissioner. — You  may  look 
at  the  note,  if  it  was  made  at  the  time,  to  refresh 
your  memory  as  to  the  opinion  you  then  form- 
ed, and  then  you  will  give  your  testimony,  ac- 
cording to  your  opinion. 


A  witness,  to  re- 
fresh his  menuKi 
ry,  lUowed  to 
look  ftt  ft  note 
made  by  him. 
self. 


On  cross-examination,  he  was  shown  a  bilL  ^  document  not 

hft?ing  been  pro- 

Jeffreyj  for  the  pursuer,  objects,  It  was  not  duced  eight  days 

,  "^  before  ft  trial,  ft 

produced  eight  days  ago.  party  not  entit- 

J.  A.  Murray. — It  is  to  tiy  the  skill  of  the  a  witness. 
witness. 
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Lindsay 


v» 


Gilchrist 
and  Black. 


Lord  Chief  Combussioner. — ^Your  exa- 
mination is  good,  if  you  had  put  yourself  in  a 
situation  to  use  this  document.  But  if  I  ad- 
mitted this,  you  might  produce  a  cart-load  of 
papers,  which  the  other  party  had  no  means. of 
examining  before  the  trial, 

r 

In  opening  the  case^for  the  defender^  Mr 
Murray  referred  to  the  practice  in  the  House 
of  Commons. 


A  document  be- 
ing produced, 
does  not  neces- 
sarily go  to  the 
Jury. 


Lord  Chief  Commissioner. — It  is  better 
not  to  refer  here  to  the  practice  of  that  House ; 
but  if  it  is  done,,  the  practice  ought  to  be  cor- 
rectly stated. 

At  the  conclusion  of  the  case  for  the  defendr 
ers,  the  homings  raised  upon  the  bills  were  pro- 
duced. 
-.  Jeffrey.^'^These  are  not  to  go  to  the  Jury. 

Lord  Chief  Commissioner. — It  seems  to 
be  the  general  opinion,  that  a  document,  by 
being  put  in,  goes  of  course  to.  the  Jury  to 
examine  }.  but  this  is  a  mistake ;  it. is  for  the 
Judge  to  say  what  does  or  does  not  go  to  the 
Jury. 
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Rutherford  opened  the  case,  and  l^f^d^ 
Those  who  know  Lindsay's  handwriting  wilt 
prove  that  the  subscriptions  are  not  his  writ- 
ing ;  and  engravers,  by  comparison  with  ge- 
nuine writings,  will  prove  the  same,  and  will 
point  out  in  what  they  differ.  The  defenders 
will  rest  much  on  the  pursuer  having  acquiesced,, 
when  a  demand' was  mibde  for  payment;  but 
that  questiob  is  not  here,  and  he  did  not  ques- 
tion them  at  first;  from  a  befief  that  they  were 
part  (rf*  a  number  of  bills  he  had  signed. 

Murray. — The  Bank  discounted  these  bills 
in  the  bonajide  belief  that  they  were  genuine. 
Na  person  has  been  called  who  was  acquainted 
with  the  transaction  ^  and  of  the  two  who  knew^ 
Lindsay's  handwriting,  one  acquired  his  know*- 
ledge  subseqiient  to  the  date  of  these  bills. 
Persons  of  skill  bavis  also  a  bias  to  discover 
that  a  writing  is  in  a  feigned  hand,  and  there  is 
much  danger  m  allowing  comparison  of  hand- 
writing. He  then  stated  several  facts  to  prove 
the  acquiescence  of  the  pursuer. 

Jeffrey. — The  only  question  is,  Whether  this 
is  his  handwriting?  not  whether  he  is  liable  to, 
pay  the  bills.  The  only  proof  in  a  case  of  this 
sort  is  by  a  person  who  saw  him  sign,  or  who 
saw  another  i^gn,  or  by  an  inference  from  facts 
and  circumstances ;  and  in  this  case,  as  there 


Lindsay 


v> 


GfLCHmiST 

and  Black. 


,    V » 
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Lindsay      ^i9*i]|DL*tlirect  evidence,  the  only  proof  is  by  com- 
GiLCHRiffT     paling  the  writing  with  genuine  writings,  or 

^ ^^l1\1*  with  the  recollection  of  those  who  know  his 

writing. 

Lord  Chief  Commissioner.— Mr  Jeffrey 
properly  and  truly  says,  that  the  only  question 
is.  Whether  these  are  Lindsay's  handwriting  ? 
Other  matter  may  have  arisen  in  the  course  of 
the  trial  as  to  his  transactions  relative  to  these 
bills,  but  these  are  subjects  for  consideration  in 
the  ulterior  stages  of  this  cause. 

The  case  has  been  most  ably  conducted,  and 
the  proof  brought  in  the  best  manner,  by  first 
calling  those  who  knew  the  handwriting,  and 
then  persons  of  skill ;— first  laying  the  founda-* 
tion  in  the  true  evidence,  and  then  bringing 
forward  the  criticisms  of  the  men  of  skill. 
Those  who  speak  from  knowledge  of  the  writ- 
ing can  alone  properly  speak  to  belief,  and 
that  may  be  repelled  by  contrary  evidence  of 
the  same  nature. 

I'  shall  not  enter  into  the  minute  differences 
pointed  out  by  the  engravers,  but  they  both 
swore  that  these  subscriptions  were  in  a  feign- 
ed hand.  To  this  extent,  evidence  of  persons 
of  skill  is  admitted  in  both  ends  of  the  island  ; 

and  it  is  most  important,  as  it  is  the  foundation 
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of  what  they  farther  state  as  to  this  not  being 
the  writing  of  this  person.  There  is  no  evu 
dence  of  this  sort  on  the  other  side,  but  the 
defence  is  rested  on  the  transactions  of  this 
person  in  reference  to  these  bills,  and  you  are 
to  take  these  into  consideration,  and  say  whe- 
ther they  are  sufficient  to  counteract  the  evi- 
dence for  the  pursuer. 

It  would  not  be  a  wise  exercise  of  discretion 
in  a  Judge  to  withdraw  these  documents  from 
the  Jury  j  but  Jurors  ought,  in  all  cases,  to  act 
upon  evidence,  and  it  would  be  very  dangerous 
were  the  Jury  to  judge  of  whether  they  are 
feigned  or  not.  The  purpose  for  which  they 
are  introduced  is,  that  we  may  have  an  oppor- 
tunity of  comparing  them  with  the  evidence* 
and  this  applies  to  me  as  well  as  you,  the  Jury. 
Were  I  to  form  my  own  opinion  on  tbe  sub- 
ject, I  might  think  the  address  and  the  accept- 
ance were  different ;  but  the  witnesses  say 
they  are  written  by  the  same  person,  and  you 
will  judge  of  the  reasons  they  give  for  saying 
so.  You  will  look  at  the  bills,  not  to  judge  by 
your  skill  in  handwriting,  but  to  see  whether 
the  witnesses  properly  describe  the  dissimi- 
larity. 

You  have  nothing  to  do  with  what  may  ulti- 
mately become  of  the  case,  but  are  to  judge 


Lindsay 

61LCHBI8T 
and  Black. 
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B^VJSEIPOE 

Scott  and 

.Othzas. 


whether  the  defender's  evidence  is  sufficient 
t0  overturn  the  evidence)  for  the  parst^r  ^ — 
td  meith^i  evidence  appears  not  to  be  sufficient, 
but  it  is  entirely  for  your  consideration. 

•  Verdict  for  the  pursuer  on  all  the  issues. 

Jeffrey  and  Rutherford,  for  tb?  Fanner. 
J.  A*  Murray  and  Wilson,  Juq.  for  the  D^enders* 
(Agents,  Pat,  Orr^  w.  t,^Dav»  Welsh,  w.  s.) 
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1822. 
July  13. 

Damages  for 
wrongous  im- 
prisonment. 


<  B$<y£RiDOG  p.  Scott  and  Others. 

'  •  " '     •  ■ 
Jim  action  of  damages  for  wrongous  imprison- 
ment* 

. .  Defence, — The  dih'gei^ce  was  regMlar,  on  a 
bill  accepted  by  the  pursuer.  A  special  defeqe^ 
was  put  in  for  one  defepderr>that  he  apted,  in 
discharge  of  his  duty,  as  a  messenger.  And 
the  defence  for  others  was,  that  they  acted 
merely  as  office-bearers  of  a  Mason  Lodge. 

The  issues  were,  Whether  a  bill  for  L.  100, 
&c.  was  accepted  by  the  pursuer  solely  in  hi/sf 
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capacity  of  Treasurer  of  the  Town  of  Auch- 
termuchty  ?  Whether  it  was  an  accdimnQda.- 
tion-bill  to  a  mason  lodge,  or  in  part  payment 
of  a  debt  due  by  the  town  to  the  lodge  ?  Then 
there  were  issues  as  to  Whether  the  pursuer  was 
four  times  apprehended,  by  directions  of  the  de*- 
fenders,  on  diligence  raised  on  the  bill  ? 


BSVXBIDOS 

Scott  and 
Othbas* 


The  Town  of  Auchtermuchty  was  indebted 
to  the  Mason  Lodge  of  St  Cyre.  The  lodge 
wished  to  raise  L.  100,  for  the  purpose  of  buy- 
ing meal  to  be  retailed  to  the  members  of  the 
lodge;  and  it  was  said  that  the  town,  not 
being  ready  to  pay  up  the  debt,  the  pursuer 
agreed  to  accept  the  bill  in  question.  On  the 
affidrs  of  the  town  becoming  embarrassed,  the 
managers  of  the  lodge  wished  to  make  the  bill 
effectual  against  the  pursuer,  and  to  hold  it  as 
having  been  granted  in  jdace  of  a  bill  for  L.  100 
due  by  the  towq.  ScMt,  who  was  box-master 
of  the  lodge  at  the  time  the  bill  was  granted, 
gave  authority  for  putting  the  diligence  in 
force,  but  afterwards  recalled  it,  and  protested 
against  the  execution  of  the  diligence. 

After  the  bill  and  several  other  documents 
were  put  in  eividence,  Mr  Forsyth  wished  to 
give :  in  evidence  an  *  ii^rlocUtor  which  was 
writteq  on;  the  letters  of  suspension. 
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BzTEEiDOE        J.  A.  Murray  objects,  They  must  put  in 
Scott  and     the  wholo  legal  proceedings. 

Others. 

Lord  Chief  Commissioner. — You  cannot 
put  in  the  judgment  without  putting  in  such  of 
the  proceedings  as  are  necessary  to  make  the 
judgment  intelligible. 


Circumstances  in 
vhich  parol  evi* 
dence  was  ad- 
mitted to  prove 
the  purpose  for 
which  a  bill  of 
exchange  was 
granted* 


Glen  on  Bills  of 
Exchange,  p.  77* 


The  first  witness  was  asked,  What  was  the 
object  of  granting  the  bill  ? 

Ivory  and  J.  A.  Murray ^  for  the  defenders. 
— ^This  is  incompetent,  as  the  bill  speaks  for 
itself,  and  the  presumption  of  law  is,  that  it  was 
given  for  value,  and  it  is  not  competent  to 
prove  the  contrary  by  parol  evidence,  but  only 
by  writ  or  oath.  This  is  asking  his  opinion, 
founded  upon  hearsay. 

Forsyth. — Mr  Ivory  is  right  in  a  question  in 
the  Bill-Chamber,  but  presumption  must  yield 
to  fact.  This  is  not  a  question  upon  the  bill, 
but  a  claim  of  damages  on  account  of  the  con- 
duct of  these  parties. 

Lord  Chief  Commissioner. — The  question 
is.  What  the  object  was  in  granting  this  bill  ? 
and  it  is  put  to  a  witness,  who  has  proved  him- 
self a  party  to  raising  L.100  for  the  purpose  of 
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buying  meal  to  be  resold.  He  proves  one 
mode  in  which  the  money  was  to  have  been 
raised ;  and  that,  when  this  was  departed  from, 
he  did  not  think  it  proper  that  he  should 
be  the  acceptor  of  this  bill,  but  he  indorsed  it. 
In  these  circumstances,  a  person  conversant 
with  all  the  facts  and  circumstances  appears  to 
me  to  be  the  best  witness  to  it ;  and  surely  the 
question  proposed  is  fit  to  be  put  to  a  witness 
so  circumstancedt 
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Others. 


The  witness  af);erwards  stated,  that,  when  he  a  party  to  a 

agreed  to  accept  the  bill,  it  was  understood  that  lowed  to  prove 

it  was  not  to  be  retired  from  his  funds.  dentooI^aTa 

bill  was  not  to 

J.  A.  Murray  objects.  That  this  is  hearsay,  be  paid  out  of 

his  funds. 

not  evidence. 


Lord  Chief  Commissioner.— This  would  be 
hearsay  if  he  were  a  bystander ;  but  he  is  a 
party  to  the  transaction  ;  and  it  is  clearly  com- 
petent. You  may,  no  doubt,  on  cross-exami- 
nation, bring  out  facts  which  will  render  it 
worth  nothing. 


Two  counsel  on  the  same  side  having  put   The  counsel  who 

begins  the  exa- 

questions  to  the  witness,  mination  of  a 

*■  witness  ought  to 

continue  it. 

The  Lord  Chief  Commissioner  ob^rved. 
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Scott  and 

OxHSftS. 


This  case  will  never  be  done,  unless  we  proceed 
regularly.  Is  there  no  process  in  the  Court  of 
Session  by  which  this  case  could  be  stayed  till 
the  previous  question  of  the  liability  for  the 
bill  is  decided  ?  It  is  hard  to  try  a  long  case, 
when,  after  all,  the  trial  may  prove  abortive. 
In  one  view  of  the  case,  it  would  then  be  very 

r 

simple ;  were  the  question  settled  in  the  sus- 
pension, it  would  then  only  be  necessary  to 
prove  the  imprisonment  and  the  damages. .  If 
the  pursuer  objects  to  this,  then  the  judgment 
on  the  verdict  must  be  suspended. 


Mr  Forsyth  stated  what  was  done  in  the 
suspension,  and  argued,  that  the  case.ivas  de- 
cided. 

Lord  Chief  Commissioner. — I  would  go 
along  with! all  this  if  the  two  first  issues  were 
not  here. 


In  damages  foi 
wrongous  im- 
prisonment, 
competent  to 
prove  in  aggra- 
vation of  da- 
mages, that  one 
of  the  pursuer's 
family  was  sick. 


The  case  then  proceededf  and  several  wit« 
nessea  were  called  \  to  one  of  whom 

J.  A.  Murray  objected.— We  understand 
he  is  called  to  prove  special  damage,  from  the 
state, of  the  pursuer's  family,  and  no  notice  has 
been  given  of  it  in  the  condescendence* 


I4QBD  Chief  Coig^wsstoNER.— When  the 
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action  is  for  particular  loss  in  business,  and  the 
nature  of  the  action  requires  you  to  prove  loss, 
then  you  must  plead  it ;  but  if  you  take  upon 
yourself  to  put  a  man  in  prison,  he  is  entitled 
to  get  the  loss  he  has  suffered.  He  may  prove 
himself  married,  and  that  he  has  a  family,  and 
it  is  only  going  a  step  farther,  to  prove  that 
one  member  of  that  family  was  in  particular 
circumstances. 
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Jameson  opened  the  case,  and  stated,  The  pur- 
suer at  first  refused  to  accept  the  bill ;  but  on  being 
assured  that  he  would  not  be  personally  liable, 
as  it  was  addressed  to  him  as  town  treasurer, 
he  accepted  it.  He  then  stated  the  manner 
in  which  the  different  parties  had  rendered 
themselves  liable,  and  that  the  only  questions 
were.  Whether  the  imprisonment  took  place, 
and  what  was  the  amount  of  the  damages  ? 

BosweJl,  for  Scott.— It  is  an  ungracious  pro- 
ceeding to  call  Scott  as  a  defender,  as  he  acted 
a  fair  and  candid  part.  An  implied  recall  of 
the  authority  would  have  saved  him  ;  but  he 
protested. 

JT*  A.  Murray^  for  the  other  defenders.*-^ 
This,  is  not  an .  accommodation-bill^  as  value 
was  given,  for  it ;  and  there  is  no  doubt,'that  if 
any  into  accepts  a  bill  without  limitation,  he  is 


Stewart  v.  Mac- 
donald,  July  6, 
1784,  M.  13,989. 
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fifiVE&lSOB 

Scott  and 
Othb&s. 


Douglas  V. 
Lord  Dunmore, 
27tt  Not.  1800, 
M.  App.  fiiU  of 
Exchange, 
No.  11. 


liable  for  the  contents,  in  whatever  character  it 
is  addressed  to  him.  A  question  has  been 
stated  as  to  the  liability  of  Magistrates  after 
they  are  out  of  office. 

Lord  Chief  Commissioner. — I  will  not 
decide  that  question  here,  if  any  such  occurs 
in  this  case.  The  question  at  present  is.  How 
far  a  party  is  liable  when  he  is  described  in  a 
particular  manner,  and  then  accepts  ?  and  whe- 
ther the  practice  of  the  parties,  knowing  all  the 
circumstances,  would  fix  it  on  the  individualy 
or  on  the  official  person  ? 

Murray. — ^^If  a  person  accepts  unqualifiedly, 
he  is  liable  in  whatever  manner  he  is  described. 
If  he  only  accepts  to  a  certain  extent,  that 
limits  the  liability,  but  the  addition  to  the 
name  is  merely  a  description  of  the  person.-— 
A  town  cannot  be  suedj  but  in  the  person  of 
its  officers.  If  we  applied  for  payment  of  any 
part  of  the  debt,  it  is  sufficient. 


Lord  Chief  Commissioner. — ^That  is 
quite  clear,  and  it  is  held,  that  a  person  taking 
the  bill  only  trusts  the  officer.  In  the  present 
case,  if  this  bill  had  all  the  qualifications  which 
are  stated  to  be  necessary,  in  the  practice  of 
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this  burgh,  to  constitute  a  town  debt — ^if  it 
had  the  initials  of  the  Magistrates,  was  drawn 
at  twelve  instead  of  three  months,  &c.  then  it 
might  constitute  this  a  town  debt.  If  he  ac- 
cepted this  as  town  treasurer,  he  had  funds, 
but,  as  John  Beveridge,  he  had  none.  Where 
is  the  conscience  of  the  lodge  in  making  this 
demand  ? 


BsTB&IDaB 

V. 

Scott  and 
Othbes. 


Murray. — This  was  a  fair,  legal,  onerous 
transaction.  We  were  acting  for  poor  widows, 
and  he  having  held  out  his  credit  in  support  of 
the  burgh,  was  bound  to  all  intents  and  pur- 
poses. It  is,  in  form,  a  private  transaction, 
and  it  is  asked  what  consideration  was  given  ? 
The  consideration  is,  to  support  the  credit  of 
the  town,  and,  as  treasurer,  he  ought  to  have 
had  funds  prepared. 


Lord  Chief  Commissioner  (to  the  Jury.) 
—Though  this  is  a  business  case,  which  you  are 
best  able  to  judge  of,  yet,  as  there  are  some 
parts  of  it  which  it  is  difficult  to  understand^  I 
am  afraid  it  may  be  necessary  to  occupy  some 
portion  of  time  by  going  through  it,  and  I 
hope  by  turning  it  in  your  minds  that  you  will 
get  at  the  truth. 

The  first  question  is.  Which  of  the  defend- 
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ers  are  ^xed  by  the  efidenoe  ta  be  liabte  ?  the 
next,  What  k  made  out  against  them  ?  and  the 
third  is  the  damages.  '  >    » 

There  are  here  ten  defenders. 

1.  Coll  the  mi^senger.-^Tlie  nextis  Scott^ 
the  party  in  whose  name  the  diligenoe  proceeds; 
but  he  was  out  of  office,  and  proteMed  aglainst 
the  incarceration,  which  I  would  have  held  suffi-^ 
cient  even  if  he  had  remained  in  office.  A  letter 
has  been  produced,  in  which  he  authorizes  the 
proceedings ;  but  it  is  said,  and  with  some  forc6, 
that  this  was  subsequent  to  the  fitist  art^est^  and 
that  it  was  recalled  by  the  prote^.  •  If,  tliere^ 
fore,  you  think  there  is  sufficient  evidence  to 
disconnect  him  from  the  irdtisaettoni- 1  ^am  of 
opinion  that  the  law  will  support  your  verdict. 

[His  Lordship  then  stated  the  conduct  ^f 
the  other  defenders,  which  led  him  to  h^ld  ali 
ofthem  liable  in  damages.] 

Upon  the  merits,-'-the  first  and  second  issues 
must  be  tdiken  together.  The  fitst  is,  if  the 
pursuer  acted  solely  as  treasurer,  which  is.k 
mixed  question  of  hyr  and  fact>  the  othei^ 
whether  this  was  an  acoomrbodation-biU^'-oiran 
payment  of  debt.  If  he.aicted' as  treasurer^ 
then  it  may  have  been  in  payment  of.  debt;  but 

if  as  an  individual,  there  is  moj^e  difficulty. 
We  have  heard  much  of  tibie  debt  due  by  the 
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town  to  the  lodge;  and  at  one  time  there 
leems  to  have  been  some  conversation  aa  to 
drawing  part  of  it  That  debt  does  not  iqpipear 
to  me  to  be  connected  with  this  btU^  bj  such 
clear  and  perspicuous  evidence  as  would  show 
that  the  bill  was  granted  for  value.  If  jou 
think  otherwise,  it  will  be  important  on  the  first 
issue,  M  it  could  only  be  in  his  character  of 
treasurer  that  the  pursuer  had  any  Amds  in 
his  hand« 

On  the  question  of  value,  there  appeara  to 
me  to  be  a  question  of  law,  but  not  the  one 
which  was  stated  from  the  bar«  It  arisea  out 
of  the  manner  in  which  those  parties  used  to 
deal.  It  has  been  proved,  that  the  bills  grants 
ed  for  the  town  debt  were  drawn  at  twelve 
Qionths,  and  addressed  to  the  treasurer }  that 
a  magistrate  put  his  initials  upon  them,  and 
that  they  were  then  accepted  by  the  treasurer. 
This  bill,  I  have  little  doubt,  was  meant  to  ba  a 
town  creditor's  bill ;  but  as  it  is  drawn  at  three 
months,  and  wants  the  initials  of  the  Magi** 
itrate,  I  cannot  say  that  the  evidence,  as  applied 
to  the  law,  proves  this  to  have  been  accepted 
solely  in  his  character  of  treasurer. 

This  takes  ^way  the  substratum  of  the  first 
part  of  the  second  issue,  on  which  it  appears  to 
me  the  real  merits  depend.     If  you  are  satis- 
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Scott  and 
Othsas. 


fied  that  this  bill  was  accepted  Tor  the  accom- 
modation of  the  Mason  I^dge,  then  it  was  an 
accommodation-bill ;  and  if  you  find  so,  I  think 
the  law  will  support  your  verdict.  I  am  aware 
of  the  question  stated  on  the  authority  of  cases, 
and  of  an  author  of  great  eminence ;  but  that 
relates  to  what  are  termed  wind-bills.  It  is 
my  opinion,  that  in  this  issue  accommodation  is 
to  be  taken  in  the  common  meaning ;  and  that 
the  question  is.  Whether  this  bill  was  accepted 
to  accommodate  the  Mason  Lodge  ? 

It  must  either  be  a  personal  undertaking,  or 
as  treasurer,— -it  is  not  valid  as  a  draft  on  the 
treasurer ;  and  if  it  is  a  personal  undertaking, 
was  it  not  for  the  accommodation  of  the  Lodge  ? 
The  town  fails,  and  they  come  against  the  in- 
dividual J  but  as  he  has  no  funds  in  his  hands, 
it  is  contrary  to  all  conscience,  and,  consequent- 
ly, contrary  to  law,  to  put  the  diligence  in 
force  against  him. 

From  the  facts  proved,  I  hold  this  to  be  not 
a  wind-bill,  upon  which  so  much  discussion  has 
been  had,  and  which  is  a  species  of  bill  that  is 
a  disgrace  to  all  who  are  connected  with  it; 
but  as  a  bill  accepted  to  accommodate  this 
Lodge,  and  to  enable  them  to  purchase  meal, 
for  which,  when  re- sold,  they  drew  the  price. 

If  I  am  wrong  in  the  opinion  I  have  deliver- 
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ed,  the  gentlemen  at  the  bar  are  aware  of  the 
manner  in  which  the  error  may  be  rectified. 

If  you  find  this  an  accommodation-bill,  then 
the  question  of  damage  arises,  and  I  consider 
this  a  case  of  great  hardship ;  but  an  action  for 
a  civil  injury  ought  never  to  be  made  the  means 
of  punishment.  I  think  it  a  case  for  damages, 
—-the  amount  must  be  matter  of  accommoda- 
tion. 

JPbr^y/A.— We  wish  to  except  to  the  direc- 
tion,  that  Scott  is  not  liable. 

/rory.-— We  also  intend  to  except  to  the  di- 
rection, that  the  messenger  is  liable. 

Lord  Chief  Commissioner* — After  so  long 
and  painful  attention  to  this  case,  I  cannot  go 
into  the  detail  of  the  manner  in  which  you 
ought  to  do  this ;  but  would  say,  in  general, 
that  you  may  state  that  such  and  such  facts  ap- 
pear in  the  evidence,  which  makes  it  improper 
for  me  to  have  directed  the  Jury  to  hold  him  not 
liable. 


Beveeibob 

V. 

Scott  and 
Otreks. 


Verdict — The  Jury  found,  that  the  bill  was 
not  accepted  by  the  pursuer  as  treasurer,  but 
as  an  individual,  and  merely  as  an  accommoda- 
tion-bill :  And  found  Scott  liable  in  L.  5,  and 
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the  other  defenders,  conjunctly  and  severally, 
liaUe  in  L*  100  damages. 

Forsyth  and  Jameson,  for  the  Fursner. 

Boswell,  for  Scott* 

J,  A*  Murray  and  Ivory,  for  the  other  Defenders. 

(Agents,  Martin  ^  Sienenson^  w.  8.  and  Akx,  Burnt,  W'  6.) 
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A  piotett  en  a 
bill  of  ezcLange 
ionnd  to  be  re- 
gularly taken* 


PaESENT, 
LORD  CHIEF  COMMISSIONER* 


Berry  and  Sanderson  v.  Balfour. 

An  action  of  redaction  and  improbation  to 
have  a  protest  upon  a  bill  of  exchange  set 
aside. 
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ISSUES. 

^^  Whether  the  bill  in  process,  dated  Edin- 
burgh, 11th  January  I8I99  for  the  sum  of 
L«385,  18s.  Id.,  drawn  by  the  pursuers, 
and  accepted  by  Alexander  Elder  and  Com- 
pany, was  not  protested  for  non-payment  on 
the  14th  day  of  April  1819i  by  James  Lun- 
din  Cooper,  notary-public  in  Kirkcaldy,  in 
the  nsual  place  of  business  of  the  said  Elder 
and  Company,  at  Kirkcaldy,  or  in  the  per- 
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"  sonal  presence  of  George  Elder,  a  partner  of     Bsbrt  and 
^<  the  said  company ;  and  m  presence  of  Tho-  v. 

^<  mas  Meldrum,  and  Robert  Beatson,  both 
"  writers  in  Kirkcaldy  ?" 

The  second  was  a  question  as  to  the  practice 
of  holding,  that  a  bill  noted  by  a  notary  for 
non-payment  is  equivalent  to  a  protest. 

More,  for  the  pursuers,  stated— The  14th 
April  was  the  last  day  of  grace,  and  we  will 
prove  that  the  notary  did  not  protest  it  till  the 
2Sd.  The  real  question  is.  Whether  any  act 
was  done  upon  the  14th  by  the  notary,  or  any 
one  authorized  by  him,  which  entitled  him  to 
certify  his  having  protested  it  on  that  day  ? 

On  the  second  issue  he  referred  to  Chitty   cwtty,  279. 
and  Bell,  to  show  that  the  protest  must  be  by  Diet  64o. 

•^     II.  Bell,  Com. 

a  notary.  260,  (3d  edit) 

Jefftetfy  for  the  defender. — This  is  an  action  325,  (4th  edit) 
to  set  aside  an  apparently  regular  protest  and 
noting,  which  is  a  written  instrument  of  the 
highest  credit ;  and  to  set  it  aside  would  re- 
quire overwhelming  evidence,  and  here  there 
is  merely  the  non  memmi  of  a  single  witness. 

One  witness  is  not  sufficient,  especially  to  Frank  v.  Fnmk, 
cut  down  a  regular  deed.  m.  16824. 

Lord  Chief  Commissiok£R« — It  is  a  great 


Balfoub. 


118  CASES  TRIED  IN  July  16, 

Bbbbt  and     comfoit  in  a  serious  question  of  this  nature,  to 

Sanderson  , 

V.  have  the  assistance  of  such  gentlemen  as  I  now 

see  in  the  box,  as  I  am  satisfied  that  they  will, 
from  their  knowledge  of  business,  supply  any 
defect  that  may  occur. 

It  is  clear,  that  a  protest  on  a  bill  of  ex- 
change is  as  solemn  an  act  as  can  be  done,  and 
it  has  been  well  said  that  it  is  semijudicial. 

Notaries  are  appointed  with  much  solemnity, 
their  deeds  bear  credence,  and  must  stand  till 
cut  down  upon  clear  evidence.  In  this  case  I 
am  not  prepai*ed  to  say  that  there  is  no  evidence, 
but  the, question  will  be.  Whether  it  is  suffi- 
cient to  cut  down  this  protest  ? 

This  question  is  entirely  on  the  first  issue, 
and  if  you  are  of  opinion,  from  the  evidence, 
that  the  bill  was  not  regularly  protested,  you 
wUl  find  in  terms  of  the  issue. 

The  best  method  here  will  be  to  consider  the 
case  proposed  to  be  made  out,  and  then  the 
case  that  has  been  made  out. 

Mr  More  states  the  question  here  to  be,  at 
Vfhat  time  this  bill  was  protested ;  but  his  evi- 
dence goes  to  show,  that  there  was  no  protest. 
The  three  witnesses  called,  merely  state  how- 
ever, that  they  do  not  recollect  the  protest 
having  been  taken ;  but  this  is  for  your  consi- 
deration, and  you  will  say,  whether  you  consi- 
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der  it  sufficient  to  undo  such  a  solemn  instru-  Hallisay 
ment ;  to  me  it  appears  extremely  unadvisable.  Rule. 
on  the  evidence  of  non-recollection,  to  impeach 
such  a  document.  But  if  you,  from  better 
knowledge  of  business,  and  habit  of  judging 
of  testimony,  are  of  a  different  opinion,  you 
will  find  so. 

Verdict-—*'  Find  on  the  first  issue  for  the 
*'  defender,  that  the  bill  was  regularly  protest- 
"  ed.'' 

Moncreiff*  and  More,  for  the  Punuenu 
G,  J.  Bell  and  Jeffrey,  for  the  Defender. 

(HacmiBan  j*  Grants  w.  i.  and  Jamet  Donaldeony  s.  a.  c) 


rRESEXT, 
LOUD  CHIEF  COMMlSSIOlfER. 
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Hallidat  v.  Rule.  Juiy  le. 


This  was  a  suspension,  turned  into  a  reduction,   ^'*?  ^"^JSised 
of  a  charge  upon  a  bill  of  exchange,  upon  an   ^^W  ?  ^ 
allegation  of  forgery.  opinion  of  en. 

graven,  was  not 
subscribed  by 
him,  the  Jury 
ISSUES.  found  for  the 

defender. 

"  Whether  the  name  of  John  Halliday,  sub* 


no 
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<<  6cribed  to  the  bill  of  exchange  in  proce8S> 
<'  bearing  to  be  for  the  sum  of  L.  100  Ster- 
'<  ling,  dated  Dumfries^  October  6,  IB19> 
''  drawn  by  Thomas  Rule,  and  addressed  to 
<<  John  Halliday  in  Dam,  is  the  true  and  ge- 
<<  nuine  subscription  of  John  Halliday  in  Dam, 
**  the  pursuer  ? — Or,  Whether,  on  Wednesday 
"  the  day  of  October  1819,  at  the  office 

^^  of  the  Galloway  Bank>  at  Dumfries,  the  said 
<<  John  Halliday  did  say  to  the  charger,  or  to 
*'  Mr  Kemp,  agent  for  the  said  bank,  of  which 
**  bank  the  charger  is  assignee,  that  the  said 
^*  bill  was  all  right  and  correct ;  or  did  use 
'<  words  importing  that  the  said  John  Halliday 
"  had  signed  said  bill  as  acceptor  ?"  * 


A  law  agent  e^-        When  the  first  witness  was  called, 
STfwte^  Swe        J^ff^^y  objects.  He  is  and  has  been  the  coun* 
S^rtttw/''""'^    try  agent  in  this  cause.    An  agent  is  only  good 
Scott  V.  Cayer*     whcrc  there  is  penuria  testium^  and  where  the 
itm^  M.  i«779.  fact  occurred  before  the  agency.    Elliot's  and 

other  cases. 


*  This  case  was  returned  to  the  Court  of  Session,  there 
being  a  doubt  how  far,  under  the  form  of  the  action,  it  was 
competent  to  prove  a  promisf  to  ^y  the  bill.  The  case  was 
afterwards  retransmitted  with  a  draft  of  an  issue  approved 
by  the  Lord  Ordinary. 
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Cackbum^-^He  has  been  the  agents  but  he     Hallidat 
is  good  to  one  fact ;  to  prove  the  subscription        ruik. 
of  the  pursuer  in  a  paper  containing  articles  of  ^^]^^^c. 

rOUD.  Alpin,  Dec  2, 

■^"r*  180S,  M.  App. 

Wit. 

Lord  Chief  CoMMisaiON£R«*-^It  is  clear 
that  there  is  a  rule  against  receiving  an  agent 
as  a  witness^  but  it  is  equally  clear,  that  there 
are  exceptions  to  that  rule,  and  penuria  tesUum 
is  one  of  these  exceptions.  It  is  said  that  rule 
cannot  apply  to  this  case,  as  the  fact  occurred 
at  a  public  roup,  but  though  there  may  have 
been  a  hundred  people  present,  there  may  have 
only  been  one  looking  at  the  writer. 

On  another  principle,  I  think  it  admissible, 
vis.  that  he  acquired  his  knowledge  of  the  fact 
at  a  time  previous  to  his  agency,  and  when 
there  could  be  no  gloss  given  to  it,  and  that  he 
is  now  upon  oath.  In  all  cases  I  am  disposed 
to  admit  rather  than  reject  evidence. 

When  Mr  Lizars,  an  engraver,  was  called  to  ^^'^f^^] 
prove  the  subscription  forged,  m^T^^ 

Jeffrey. — This  is  no  doubt  competent  in  cei^ 
tain  circumstances,  but  not  where  it  is  rested 
on  as  the  only  proof  of  forgery. 

Cockbum. — There  is  nothing  more  certain 
than  that  this  is  competent. 
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Lord  Chief  Commissioner.— ^What  I  said 
in  a  former  case  wa$,  that  it  was  very  satisfac- 
tory to  have  the  case  founded  on  the  oath  of 
persons  acquainted  with  the  handwriting.  We 
know  handwriting  much  in  the  same  manner  as 
an  acquaintance,  by  the  general  appearance, 
not  by  every  minute  line  in  his  face.  If  I  had 
been  to  follow  the  light  of  my  own  mind,  I 
would  have  taken  a  dilBFerent  course,  and  re- 
jected the  evidence,  but  it  is  now  too  late.  By 
the.  law  of  Scotland,  the  objection  goes  to  the 
conclusiveness  of  the  evidence,  not  its  admis- 
sibility. 

Mr  Cockbum  opened  the  case  for  the  pur- 
suer, and  Mr  Jeffrey  for  the  defender;  and 
after  the  evidence  for  the  defender,  Mr  -Cock- 
bum  declinqd  making  any  reply. 

Lord  CHmF  Commissioner.  —  The  evi- 
dence now  given  is  a  complete  refutation  of 
the  scientific  evidence.  This  appears  to  be  an 
abominable  fraud,  and  you  will  find  for  the 
defender.  Mr  Cockburn  gives  up.  the  case, 
and  the  party  having  acknowledged  the  bill, 
all  the  engravers  could  say  would  not  alter  the 
case. 
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Verdict—"    For  the    defender,  Thomas 
Eule/* 

Cockbum,  for  the  Punner. 
Jeffretf  and  ,  for  the  Defender. 

{AgeniSy  Alex.  Bluir,  w.  8.  and  Johiutan  ^  LUtU^  s.  i.  &) 


B&YfiON 

B&ydon's 

EXECUTO&Sp 


P&ESEKT, 
LOBD  CHIXF  COAIMI88IOKEB. 


Brydon  v.  Brydon's  Executors. 
Reduction  of  a  codicO. 


ISSUES. 

^<  Whether,  on  the  14th  day  of  November 
1818,  at  the  date  of  the  codicil  under  reduc- 
tion, alleged  to  have  been  executed  by  the 
deceased  Robert  Brydon,  formerly  at  Green- 
end,  in  favour  of  the  defenders,  the  said  Ro- 
bert Brydon  was  not  of  a  sound  and  dis- 
posing mind,  and  was  incapable  of  under- 
standing his  affiiirs  ? 

^*  Whether  the  said  codicil  was  prepared  and 
drawn  out  without  instructions  from  the  sud 
Robert  Brydon  ? 
*'  Whether  the  said  codicil  was  not  read  over 
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Found,  that  a 
penon  was  of  a 
iound  aoddif* 
potuiff  muid, 
and  t£at  it  did 
not  appear  that 
a  flodicdhad 
been  drawn  out 
widiout  instrut- 
tions,  ftc. 


a 
it 
u 

« 

« 

u 
u 


124 


CASES  TRIED  IN 


July  17, 


Brydon 

B&ydon's 
ExEcuTons. 


'^  or  explained  to  the  said  Robert  Brydon, 
"  or  was  not  read  by  the  said  Robert  Brydon 
"  before  he  subscribed  the  same  ?*' 


A  party  produc- 
ing one  letter 
not  bound  to 
produce  others, 
if  tt  is  intelligi- 
ble without 
diem* 


When  one  letter  was  given  in  evidence, 
ChckburUy  for  the  defenders,  They  are  bound 
to  produce  the  series  of  letters  referred  to. 

Lord  Chief  Commissioner. — After  hear- 
ing this  letter  read,  if  it  is  not  intelligible 
without  another^  I  will  order  that  other  to  be 
produced. 

After  hearing  the  contents  of  the  letter^  his 
Lordship  stated,  That  he  did  not  see  any  reason 
to  order  production  of  the  others. 

Mtmcreiffi  for  the  pursuer. — This  is  to  set 
aside  a  deed,  which  altered  a  prior  and  a  ra- 
tional deed* 

-  From  the  state  Brydon  was  in,  he  could  not 
give  instmctions  for  the  preparation  of  the 
deed }  and  we  shall  prove  that  it  was  not  read 
in  presence  of  the  instrumentary  witnesses. 

Cockbum. — The  questions  here  are>  Whe- 
ther this  person  was  capable  of  expressing  his 
will  ?  atid  the  presumption,  both  of  law  and 
sense,  is  in  favour  of  capacity }  and  the  deed 
hmag  written  by  a  man  of  intelligence  wd  cha- 
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rqcter,  this  prefiamptiou  19  ftl90  in  favour  of  in- 
^tfuctions  having  been  giyen. 

It  is  not  neceswy  that  a  deed  gboald  be  i^ 
in  presence  of  the  witnesiest 


BaVDOK 

BAYDOW'g 
£xsCDTOBt. 


Lord  Chief  Commissioner* — This  is  a  very 
short  case,  and  I  shall  not  gp  through  the  whole 
evidence.  Law  presumes  all  to  be  properly 
and  fairly  executed,  and,  in  England,  it  is  a 
trite  maxim,  that,  to  get  the  better  of  the  pre- 
sumption, you  must  hit  the  bird  in  the  eye. 
All  that  was  made  out  by  the  first  two  wit- 
nesses was,  that  the  person  wandered  some- 
times ;  but  after  them,  you  have  a  witness  more 
capable  of  giving  information,  who  swears  that 
Brydon  had  a  complaint  in  his  mouth,  which 
rendered  it  difficult  to  understand  what  he  said^ 
but  that  his  mind  did  not  waver  till  within  a 
month  of  his  death.  It  is  impossible  for  me  to 
doubt  in  this  case,  but  you  are  to  consider  the 
wholo  testimony* 

If  the  deed  is  fair,  and  the  party  capable  of 
understanding  it,  the  law  will  presume  that  it 
has  been  read,  unless  the  contrary  is  distinctly 
proved,  and  in  this  ca^  there  is  no  positive 
evidenjce  that  it  was  not  r^ad. 


Verdict— That  Brydon  wa$  of  a  sound  and 


lae 


Duke  or 

ROXBDROH. 
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disposing  mind,  and  that  it  did  not  appear  that 
the  codicil  was  drawn  out  without  instructions ; 
and  that  it  was  not  proven  that  it  was  not  read 
over  and  explained  to  him. 

Moncretff'taid  Jeffrey^  for  the  Pursuer. 
Cockbwni  and  McNeill,  for  the  Defenders. 
(Agents,  GibBim^  ChrUtiCf  4  f^t^rdlav^  and  J?.  RaiUray^  w.  s.> 


PRESEKT, 
THE  TBBEX  LOBDS  C0M1II8SI0KXE8. 
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July  18. 


Damages  for 
bribing  the 
derk  of  a  law 
agent  to  disclose 
matter  relative 
to  the  pursuer's 
title. 


Kerr  t^.  Duke  of  Roxburgh. 

An  action  of  damages  for  having  bribed  a 
clei^  formerly  in  the  employment  of  the  law 
agents  of  the  pursuer,  to  disclose  information 
acquired  while  in  their  employment. 

Defence. — The  summons  is  irrelevant,  and 
the  statement  grossly  different  from  the  truth. 

ISSUE. 

The  issue  was,  Whether  the  defender  or  his 
agents,  knowing  that  A.  B.  was  the  law  clerk 
of  the  agents  for  the  pursuer,  and  employed  in 
his  business,  and  intending  to  obtain  from  the 
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said  A.  B.  information  which  he  had  obtained 
confidentially  respecting  the  pedigree  of :  the 
pursuer,  did  apply  to  the  said  A.  B.,  and  did, 
on  or  about  the  19th  day  of  May  1813,  enter 
into  a  corrupt  and  illegal  agreement  with  the 
said  A.  B.,  and  did,  by  bribery,  or  for  certain 
sums  of  money,  or  promise  of  future  reward, 
obtain  from  the  said  A.  B.,  corruptly  and  ille- 
gally, information  which  the  said  A.  B.  having 
obtained  as  such  clerk,  was  under  an  obligation 
not  to  divulge,  which  information  was  as  fol- 
lows, and  which  information  was  made  knowp 
to  the  defender  and  his  agents  at  the  time,  and 
in  the  manner,  and  for  the  consideration  afote. 
said,  and  which  information  was  material  to  the 
issue,  and  formed  a  principal  ground  of  an  ac- 
tion of  reduction,  which  was  soon  afterwards 
raised  by  the  defender,  of  the  service  of  the  pur- 
suer, as  heir-male  of,  &c.  and  to  the  loss  and 
damage  of  the  pursuer  ?♦ 


K.BM 

Ddkb  op 
roxbcj&gh. 


A  motion  was  made,  but  resisted,  to  have 


•  When  the  cause  was  called  on  for  trial,  only  nine  of  the 
Special  Jurors  appeared.  It  was  suggested  from  the  Bench^ 
and  agreed  to  hy  the  parties^  that  a  request  should  be  sent  to 
the  Lord  Justice  Clerk  to  send  three  of  the  Jurors  summoned 
for  the  Justiciary  Courts  as  there  were  no  common  Jurors  sum- 
moned in  the  Jury  Courts  in  terms  of  the  statute  55th  Geo.  III. 
cap.  49,  sect.  28. 


Feb.  13,  1821. 

Circumstances 
in  which  the 
Court  would  not 
hear  a  motion  to 
retransmit  the 
case  on  a  point 
of  relevancy. 
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Kca«        the  case  retransmitted  to  the  Court  of  Session 
Dull  ov      on  a  point  of  relevancy. 

BiOJlBUIIOH* 

LOBD  CBIBF  C0MMI8SI0NER«*~If  We  WOTO 

to  order  it  back  before  the  party  has  revised 
his  condescendence,  we  would  be  deciding  on 
an  imperfect  case,  and  might  do  injustice.  In 
all  cases  where  a  party  is  to  revise,  it  is  of  im- 
portance that  it  should  be  done  before  a  motion 
of  this  sort  is  made. 

May  10, 1821.        A  motiou  was  made  by  the  pursuer  for  a  di^ 

ligence  to  recover  a  manuscript  and  book  in  the 
Advocates^  Library,  and  letters  in  the  hands  of 
his  agent,  Mr  Hotchkis.  The  defender  op- 
posed this,  and  moved  that  the  case  should  be 
retransmitted  to  the  Court  of  Session  as  irrele* 
vant. 

Lord  Chief  Commissioner.*— This  being 
a  proper  case  for  it,  I  shall  hold  this  as  a  mo- 
tion for  a  rule  on  the  other  party  to  show  cause, 
and  in  this  way  the  Court  will  have  time  to 
look  into  the  case  before  the  discussion  com^s 
on.  Throwing  out  of  view  all  the  facts  which 
are  contested  by  the  parties,  I  think  the  rule 
ought  to  be  granted,  on  the  ground  that  Lord 
Gillies  had  the  summons  and  defences  before 
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himi  and  sedt  the  case  here*    It  is  no^  dald,  ^*^^^ 

that  the  condescendence  has  limited  the  state-  Doss  6r 

n.ent  iti  the  summoDB,  and  the  question  is.  ^:^^^' 
Whethet  there  is  a  groimd  for  the  action  f 

This  t^as  again  moved  on  the  26th  Notem- 
ben  . 

J^'etf.'^The  revised  condescendmioe  In  NoT.3e,i82i. 
this  case  is  still  irrelevant.     The  only  injury  wheo  there  u  a 

1  ,.  .,  ^     T  ^     dear  ground  of 

done,  was  preventmg  the  pursuer  stealing  out  action,  the  Jury 
a  judgment  by  means  of  suppressing  evidtticce  tmn^mu  thrcLe 
All  that  Yt2A  got  was  a  disdoiure  of  truths  Md  ^an^^\^tii^ 
a  refeifence  to.public  historifel.  t^^  ^ 

In  some  cased^  even  an  agent  is  bound  to 
disclose  truth  i^inst  his  dienti^^TayW  figainit 
York  Buildings  Company. 

C2^rAr.-*^This  was  argued  fully  in  th6  COttrt 
of  Session*  Bodi  here  and  hi  England)  the 
secret  of  the  agent  is  the  seciet  of  the  pAty, 
which  the  agent  is  not  entitled  to  disdoBe« 


XdRD  CHI&F  CoMMISBXONim.^-^ThO  Couft 

ate  of  opinion^  that  what  has  been  stated  is  hot 
sufficient  to  induce  them  to  send  this  caie  bax^ 
We  cannot  say  what  may  arise  at  the  triftl^  ktkA 
it  may  be  that  the  facts  may  not  come  up  to 
the  avetmiGlit,  but  there  is  no  doubt  tliat  action 
will  lie  for  such  an  act  as  is  htvt  chtt^gdd* 


L 
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Keer 

V. 

Duke  of 

BOXBU&GH* 


What  may  be  the  amount  of  the  damages  k 
quite  a  diffi^rent  question. 

There  is  no  doubt,  that  if  this  had  been  a 
doctiment  in  the  pursuer's  charter-chest,  that 
the  defender  would  be  liable,  and  if  the  docu* 
ments  were  disclosed  by  bribery,  that  he  is  also 
liable.  The  disclosure  is  that  which  founds 
the  action,  the  amount  of  damages  is  a  differ- 
ent question. 


A  party  is  not 
bound  to  leceive 
papers  from  his 
aj^ent,  but  nay 
tSce  a  diligence 
to  recover  them. 


ActofSed. 
1688;  Ersk. 
U.  2,  30. 


Ivory,  Form  of 
Process,  p.  238, 
note. 


It  was  again  moved  by  the  pursuer,  to  exa- 
mine Mr  Hotchkis,  his  agent,  as  a  haver. 

Jeffrey. — A  diligence  to  examine  a  haver  is 
merely  to  obtain  possession  of  documents  from 
an  unwilling  witness,  not  to  get  any  evidence 
from  the  haver.  He  is  not  entitled  to  a  dili- 
gence to  recover  his  own  documents.  In  the 
Dictionary,  title  Process,  there  are  many  cases. 

Clerk. — The  question  here  is  not  what  ques- 
tions are  competent,  but  whether  the  agent  can 
be  called  to  produce  writings.  The  practice 
for  a  century  has  gone  against  the  decisions. 
There  is  nothing  in  Stair  or  Erskine  on  the 
subject.  The  papers  may  belong  to  some  other 
person. 


Lord  \Q&im  Commissioner. — If  these  are 
papers  not  belonging  to  the  pursuer,  that  is  a 
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V, 

KJ 

ROXBUKOH, 


different  case  from  the  one  which  has  been  ar-         KiEKa 

gued  ;  and  I  have  all  along  considered  them       Duke  of 

in  the  possession  of  Mr  Hotchkis,  as  agent  for 

the  pursuer.     In  a  matter  of  this  sort,  we  must 

walk  by  the  practice  in  the  Court  of  Session ; 

but  in  this  Court,  all  testimony  must  be  before 

the  Court  and  Jury,  and  it  is  a  deviation  from 

this  principle  to  put  a  person  on  oath  before 

the  trial. 

In  a  preliminary  step,  I  wish  to  avoid  any 
thing  that  may  raise  doubt,  or  run  a  risk  of 
matter  being  got  which  is  not  evidence.  If 
these  are  in  the  hands  of  Mr  Hotchkis,  as 
agent  for  the  pursuer,  the  inclination  of  my 
mind  would  be,  that  they  ought  to  be  produc- 
ed as  title-deeds ;  but  if  they  are  in  his  posses- 
sion in  any  other  character,  a  different  proce- 
dure may  be  necessary.  But  I  wish  not  to 
decide,  or  even  to  make  up  my  mind  on  the 
subject  at  present,  as  it  is  a  question  of  great 
consequence,  and  may  involve  us  in  aidless 
difficulties  as  to  the  matter  contained  in  the 
paper. 

After  conversing  with  the  other  Judges,  his 
Lordship  said. 

On  consideration  and  consultation,  the  other 
Judges  think,  that  an  agent  is  entitled,  for  his 
own  satisfaction,  to  produce  documents  in  this 


1st 


CASES  TRIED  IN 


July  18, 


DtfKB  6f 


tiiatl&er  $  or  that  the  party  may  call  for  theiti. 
I  yield  to  this  opinion,  though  my  fears  as  to 
the  consequence  are  not  removed. 

Ij&Bi}  PitMiLtT* — According  to  my  reeol- 
tection  of  the  practicie,  kn  agtat  has  produced 
tioduillisnts  on  oath,  and  ha&  stated  that  he 
wi^ed  to  do  so  {  but  I  do  not  recollect  the 
objection  ever  taken*  The  difficulty  does  not 
fet  bcicur.  It  is  before  the  Commissioner  that 
the  difficulty  occuts,  and  if  the  questions  are  so 
put  as  to  raise  the  difficulty,  he  may  refer  to 
die  Court.  It  is  ibr  the  Commissioner  to  re- 
ceive any  thmg  that  is  competently  produced^ 


Lord  Gillies.-'^I  concur  ih  the  jdpinion  of 
hcftd  Rtmilly,  th$t  there  is  no  ground  for  the 
ttbjtetioh  ;  and  that  Mr  Hotchkis  was  entitled 
1^  say,  I  wish  to  prodube  thetn  in  this  mdimer, 
^r  that  the  purauer  was  entitled  to  s(ay,  I  wirii 
iiim  to  be  examined  on  oatfa^  as  I  am  not 
bound  to  t^e  his  declaration  as  sufficient. 


•Hie  depontum         At  the  trial',  Mr  Jeffrey,  for  the  defender. 

of  a  haver  not  ji'-iii  t-ii*- 

received  to  prove  admitted,  that  the  passages  quoted  m  the  issuto 

o/^L']^^  "w^rt  cdntaiD^d  i^  the  books  mentioned^    The 

^^   '"'     pursuer  tfe^  piroducieid  the  deposition  of  Mr 

tlotchkiswhenexaudiiedas^teiTer^  Vo  which 
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Mr  J(eSfey  objected,  (hat  this  was  an  incom-         Ks»a 
petent  method  of  proving  the  hwdwriting  or      Dvke  op 
the  44(e  of  the  papers  prpduced.  Box^iiwa. 

Lo^D  Chiep  CoMMissioNEa— If  the  wit- 
ness were  here  and  ii)  the  box,  he  might  b? 
^8}ipi  whether  thp  writings  h^d  b^n  |n  his 
possession  since  1804,  but  he  cannot  ^ak  to 
the  handwriting.  I  have  looked  at  the  depo- 
sition, ^qd  if  the;  fact  I  haye  mentionfsd  is  ad- 
mitted, I  shall  hold  t|iat  the  4pp09(^ion  is  not 
to  hi  pf  qduped. 

m 

This  admis^ipn  was  ma^e,  but  the  counsel 
for  tb$  pi^r^uer  stUI  observed  t^at  the  deposi- 
tion pttght  to  b^  refieiyed. 

Jjpiip  Gji'LiES.— Depositions,  though  taken 
by  wtl^prity  of  the  Cpurt,  are  still  taken  sub* 
jj^ct  to  9II  leg^l  Qlg^jCtions  to  the  admissjbSity 
of  any  par|;  pf  t^h^m.  If  thrpe-fourths  pf  a  4«« 
position  consists  of  hearsay,  is  the  time  of  the 
Jary  to  b»  wasted  by  reading  it  ?  It  is  pnly 
such  part  a^  i^  legg}  pvidence  that  can  be  re^ 
and  if  a  p^i^w  is  cal|pd  as  a  haver,  but  exa- 
mine as  a  Witney,  his  deppfdtion  i|9  »  witneap 
cannot  bi^  read. 
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Lord  Chief  Commissioi^er. — If  the  agent 
were  here,  could  he  be  examined  as  a  witness  ? 
Must  not  the  Court  see  the  deposition,  to 
know  if  it  is  competent ;  or  must  they  first 
allow  it  to  be  read  aloud,  and  then  decide  that 
it  is  incompetent  ?  (After  looking  at  the  de^ 
position.  J  The  Court  have  read  the  deposi- 
tion^  and  think  it  inadmissible. 


Agency  sustain- 
ed as  an  objec- 
tion to  a  witness. 


Bcott  V.  Jerden, 
Nov.  17,  1789, 
M.4964; 
M' Alpine  v. 
M'Alpine, 
Dec.  2,  1806, 
M.  App.  Wit. 
M^Latdiie  v. 
Brand,  Nov.  27, 
1 771,  M.  16776. 


It  was  then  proposed,  that  Mr  Hotchkis,  the 
agent  in  the  cause,  should  be  called  to  prove, 
that  copies  of  the  passages  had  been  made  by 
the  clerk,  and  delivered  to  him  in  1804  and 
1805.  To  prove  the  competency  of  examin* 
ing  him,  reference  was  also  made  to  several 
cases,  in  which,  though  in  this  country,  the  dis- 
position had  been  to  fetter  the  evidence,  yet  the 
cases  had  been  reversed  in  the  House  of  Lords. 
And,  upon  a  question  from  the  Bench,  it  was 
stated,  that  the  agent  in  the  cause  had  been  ex^ 
amined  in  Scott  and  Jerdon's  cause. 


.  Jeffrey *^^li\ih  application  goes  on  the  prin- 
ciple, that  one  substantial  objection  by  the  law 
of  Scotland  is  to  be  abrogated,  and  the  English 
rule  adopted.  Witnesses  of  this  description 
are  only  received  where  there  is  a  semiplena 
prohatio.    The  objection  was  held  good  against 
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Mr  Gibson^  in  a  case  conducted  by  his  partner^         Ksae 
though  he  studiously  avoided  hearing  of  the       Buke  of 
cause.     In  this  case  Mr  Hotchkis  has  been  in     ^^^J^- 
Court  the  whole  time,  which  is  a  good  objec- 
tion to  him,  if  he  were  a  stranger  ;  besides,  he 
has  a  substantial  interest,  as  he  will  be  entitled 
to  decree  for  expences,  if  the  pursuer  suc- 
ceeds. 

Moncreiff. — In  M'Alpine's  case,  the  agent 
attended  the  whole  jproof^ 

r 

Lord  Gillies.-— .That  does  not  appear  from 
the  report. 

Lord  Chief  Commissioner,— As  we  are 
bound  to  administer  the  law  of  Scotland,  which, 
with  very  few  exceptions,  holds  it  incompetent 
to  examine  an  agent,  it  may  be  improper  to 
say,  that  to  me  it  appears,  that  this  objection 
ought  rather  to  go  to  the  credit,  than  the  com* 
petency  of  the  witness. 

In  some  cases,  however,  an  i^ent  may  be 
examined  ^  but  if  I  understand  the  analogy,  it 
is  almost  as  difficult  as  to  allow  a .  party  to  be 
examined.  In  this  case,  then,  if  General  Kerr 
had  had  the  custody  of  the  papers,  could  he 
have  been  examined  ?  If  this  is  the  principle, 
and  he  must  have  jl>een  excluded,  there  is  no 
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KsAi^        more  reaion  for  exoludii^  the  oue  than  the 
Ddke  or       otaen 
BaxBUBGH.         j£  j.j^^  objection  is  partial  counsel,  the  agent 

miist  be  so  dealt  vith,  as  to  free  him  as  far  as 
pos^bb  flop  that  objection,  by  not  allowing 
bin}  to  hear  what  takes  place  in  Court.  It  is 
a  great  addition  to  the  objection,  that  the  agent 
has  heard  what  took  place  in  this  and  in  the 
otfaftr  Court. 

The  tendency  of  my  o^nion  is,  that,  in  the 
circumstances  of  this  case,  he  ought  not  to  be 
received;  but  I  am  most  an^tious  that  the 
point  should  be  carried  to  the  House  of  l^rds, 
that  the  minds  of  the  Court,  and  of  the  sub- 
jeots,  should  be  set  at  rest  upon  it. 

Lo]in  PiTMiLLT*-f**I  an^  of  the  same  opi- 
nion. I  have  fpjsquently  r^ieeived  agents  as 
mitu^if^f  but  hel'e  Mr  Hotchkis  has  hem 
^oot  tibroughout,  and  is  so  At  pt^ent.  An 
attempt  was  made  to  produce  his  examination 
as  a  ^Mnrer  j  iwd  having  failed  in  that,  he  is  here, 
8in4  P^Kiauking  with  4^e  counsel  as  to  his  own 
examiiifttioii.  In  these  circumstances,  and  oen- 
finlng  it  to  the  ^ireUipstanees  of  the  ease,  I 
tliink  he  <;wnqt  jbe  etamiiied.  If  it  had  been 
iptfipsiddd  jto  i^all  hitn,  this  eeght  to  bav«  been 
stated  wken  tbe  parties  eame  into  Couft. 
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LoBD  GiLLiss. — The  question  now  is  quite  Kerr 
different  from  the  one  we  had  a  little  ago;  Dukx  ot 
The  deposition  could  not  be  read>  as  Mr 
Hotchkis  was  here*  It  is  said,  that,  in  calling 
for  an  extract  from  Calderwood^s  History,  the 
writing  was  merely  described,  but  part  of  the 
deposition  was  certainly  unnpoessary.  If  t)ns 
examination  were  allowed,  i(  woiild  be  Mr 
Hotchkis  putting  questions  to  himself  j  and 
thoygh  no  man  in  the  wcMrld  would  give  a  more 
candid  testimony,  yet  we  mUst  decide  by  the 
general  rule  of  law.  The  ground  last  stated 
is  irrenstible,  that  this  ought  to  hare  been 
stated  when  he  came  in ;  and  this  being  ne* 
^cted,  I  concur  in  the  opinion  delivered. 

Moncreiff'.— The  issues  show  this  to  be  ^ 
canse  of  an  extraordinary  nature.  It  is  a 
diarge  against  a  person  of  high  rank,  for  havw 
ing  corrupted  a  clerk  to  disclose  secrets. 

An  attempt  was  made  to  dispute  the  laele* 
vancy,  but  it  is  clearly  relevant ;  this  jssiie  has 
been  sent  here,  and  you  must  be  sensible  that 
die  case  is  a  plain  ^one. 

It  will^  f^haps,  be  said,  that  when  an  agent 
or  clerk  ceases  to  be  employed,  his  obligation  tq 
aooEecy  ceases;  but  the  information  whidi  i,  the 
party,  pay  for,  belongs  to  me^  and  not  to  tfad 
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Kebk         agent  or  clerk.     What  we  complain  of  is^  that 
Duke  or       the  defender  acquired  information  whkfa  gave 
rise  to  troublesome  litigation,  though  we  were 
ultimately  found  in  the  right. 

As  damages,  we  claim  the  expences  struck 
off  the  account  in  the  Court  of  Session,-— the 
expence  of  the  appeal, — and  solatium. 

Jeffrey.'^  agree  that  this  is  a  novel  and  un* 
precedented  case.  The  demand  is  for  dama- 
ges on  account  of  a  disclosure  of  truth,  of 
truth  open  to  all  the  world ;  and  this  demand 
is  grounded  on  the  allegation  that  the  proceed* 
ings,  founded  on  the  disclosure,  have  terminat- 
ed harinlessly.  The  claim  now  is  rested  on 
the  damage  done  by  the  action,  not  by  the  dis- 
closure, and  the  award  of  expences  is  the  pro- 
per reparation  for  that  injury. 

The  clerk  came  to  the  defender's  agent,  and 
stated  that  the  pursuer  had  no  right  to  the 
estate  }  and  if  the  agents  believed  that  the  pur- 
suer was  falsely  and  fraudulently  concealing  a 
fact,  they  were  entitled  to  get  it  in  the  manner 
they  did. 

The  fact  communicated  was  merely  a  refer- 
ence to  a  book  printed  150  yeai*s  ago  ;^  and  the 
passage  was  known  to  a  counsel  who  was  retain** 
ed  in  the  cause,  and  would,  therefore,  have 
been  known  to  the  Duke. 
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It  is  said  this  action  is  relevant,  as  a  person         Kxse 
has  no  right  to  pry  into  the  secrets  of  another;       Duke  or 
but  I  have  a  right,  if  I  have  an  interest  in  the     ^^^^^JJj;^^- 
inquiry.     There  is  no  proof  that  this  was  their 
secret ;  and  if  we  used  corrupt  means  to  ac- 
quire it  at  first,  we  got  it  honourably  before  we 
acted  upon  it. 

As  to  damages^  the  Court  here  gave  expen- 
ces,  and  the  Chancellor  refused  them  in  the 
House  of  Lords,  as,  he  said,  the  pursuer  was 
bound  to  clear  his  pedigree — as  to  the  solatium^ 
his  success  in  the  action  was  all  he  was  enti- 
tled to. 

Clerk. — The  person  bribed  was  in  the  confi- 
dential employment  of  Hotchkis  and  Tytler ; 
and  in  all  trades  and  professions,  there  are  se- 
crets which  clerks  and  servants  are  bound  not 
to  divulge. 

They  say  General  Kerr  fraudulently  with- 
held this  information  from  the  Court,  but,  at 
the  same  time,  they  say  that  they  themselves 
knew  the  fact  and  withheld  it*  A  party  is  not 
bound  to  state  what  may  give  him  trouble  in  a 
law-suit,  though  he  knows  that  it  will  ultimate- 
ly do  him  no  harm. 

It  is  questionable,  if,  in  any  circumstances, 
a  man  is  entitled  to  bribe  an  agent.  Had  that 
person  been  in  sound  health,  I  am  persuaded 
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Ksiia        liQ  wptild  not  h^ve  m^^^  the  disclosure,  but 
DuvB  QF      vb^t  is  tb^  ei^cuse  foj  the  defeD4er  ? 

plea  upon  whiph  t^  prpceed  tjiU  this  was  disclos- 
ed to  hiqa.  It  \^  mA  tbat  the  pommunipatiqa 
may  hwe  beeo  m^di^  by  the  clerk  to  the  m^s^r, 
but  still  it  was  General  Kerr's  proper|;y. 

With  respect  to  damagp^  we  are  eut;jtled  to 
the  expeoces  of  t\^  ^ctippi  founded  on  the  dis- 
closure,  as  betw^^i^  p;^y  anc}  agent,  and  to 

Lord  Chief  Commissioker.-— After  so  la- 
l^pfious  1^  4f(y,  I  afp  i^orry  to  detaiqi  you  j  but  this 
is  ^  p^se  of  grpat  importance^  and  of  such  a 
p))ar^Cter,  |;)}at  J.  natif ralfy  feel  anxious  about  it. 

3omejt|)iqg  h^  ]been  said  by  the  defender  as 
to  the  relevancy  of  the  action ;  but  you  mav 
thxqw  <%t  pf(t  pf  view,  as  we  consider  the  action 
jcpl^Yi^t }  ^^9  therefore,  if  you  think  the  cl^arg- 
^  proved^  vou  YfiH  find  daipages.  This  is  ^ 
^^ecjbiop,  in  poin^  of  law,  to  which  the  party, 
\£  di^s^fisfijed,  m^y  tender  his  BjU  of  Excep- 
tloHf,  in  o^(^r  to  have  th^t  question  discussed 
and  determined. 

ypU  ^p  ^I^ea  to  ponsider  the  nature  of  this 
jll^pfi^on,  jls  pupty^  ^d  t^e  extpnt  to  which 

it  W  S9p^p  W^>  ?^yw  tbl»!f  it  F^y^  yo^  are 

12 
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to  find  the  damages.    To  enable  yon  to  find         Kbbb 
damage^^  you  muist  be  itiEitidfied,  IsU  That  the       Dukb  of 
persQn  dealt  with  Wak  a  confidetitsalJaifir^e&t. 
Mi  That  he  acquired  the  koAwIedge  of  the 
fict  in  that  character.    Sd^  That  it  tras  disSlosu 
ed  in  eonaequenee  of  a  bribe. 

The  confideiioe  of  a  law-ag^nt  is  as  deepl|r 
founded  in  the  law  of  thi$  country  as  it  is  ill  thi£ 
law  n£.  Ehgland.  The  secret  of  the  tagent  is 
the  secret  of  the  pat1;y>  and  even  when  called 
into  a.  Court  of  Justicei  the  Court  will  shut  his 
mcmth-^the  Secrecy  never  ceases,  and  it.  is  up- 
oa .  the  violation  of  this  that  the  present  ciaiiii 
rested.  The  present  is  the  first  case  of  the  kind 
ua  this  country ;  and  I  may  state  it  to  be  imdnf 
the  firi^t  in  England  j  but  it  is  a  case  bf  such  a 
natiktey  that,  were  it  proved  on  an  indictment  to 
the^  satisfaction  of  a  Jilry,  it  would,  in  England, 
be  the  ground  for  a  verdict  and  punishment. 
If  a  delict  n  established^  and  that  delict  is  at- 
tended, with  damage  to  an  individual,  thit  ren- 
ders it  the  fbundation  of  an  action^  and,  on  that 
ground^  we  think  it  ought  to  go  to  the  Jury^ 

The  evidence  is  of  two  sorts^  Fart  is  docu- 
mentary, and  part  the  testimoily  of  witnesses^ 
Ther6  is  iko  dispute  about  the  ddcumrats^  ba<^ 
kk  pbint  of  rqgnlarity>  they  ought  to  have  be^n 
read  by  the  officer  of  Courts 
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Kerr  It  appears  that  this  person  was  the  confi- 

DuKB  OF  dential  clerk  of  Hotchkis  and  Tytler^  who  were 
the  confidential  agents  of  General  Kerr,  the 
pursuer ;  therefore,  through  them,  he  was  the 
confidential  agent  of  the  pursuer*  The  accu- 
sation against  him  is,  that  he  communicated 
three  passages  to  the  agents  of  the  defender. 
With  respect  to  the  first  and  last,  there  was 
originally  a  presumption  that  he  had  commu* 
nicated  them;  but,  as  there  is  now  positive 
evidence  to  the  contrary,  there  is  no  longer 
ground  for  that  presumption.  The  question, 
therefore,  now,  is  reduced  to  one  passage ;  and 
i^pon  it  a  question  of  some  difficulty  occurs. 
Whether  the  knowledge  of  it  was  acquired  as 
the  confidential  agent  for  the  pursuer  ?  But,  on 
considering  the  evidence,  I  think  you  will  be 
satisfied  that  it  came  to  his  knowledge  in  that 
.  character. 

The  next  question  is,  Whether  it  was  got 
from  him  in  that  character  ?  The  manner  in 
which  the  communication  was  made  has  been 
proved  ;  and  it  has  been  contended  that  the 
application  was  made  to,  and  not  bt/y  the  agents 
for  the  defender.  Suppose  a  person  has  a 
secret,  and  that  that  secret  is  disclosed,  and 
money  given  in  return,  by  all  law  that  is  hehi 
bribery,  whoever  made  the  application. 
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Viewing  the  concealment,  and  all  the  cir-         ^^^^ 
cumstances  of  the  case,  you  will  say  whether       Dukb  of 

•1  ^  .•  1  •  I.   i_         11       Roxburgh. 

you  consider  a  transaction  pure  which  has  all 
these  characteristics.  If  yon  think  any  thing 
rests  on  the  other  correspondence,  you  may 
have  it  with  you,  and  you  are  to  say  whether 
it  confines  or  counteracts  this  view  of  the  case. 

Of  the  parol  evidence,  the  witnesses  prove 
the  situation  of  a  Parliament  House  clerk,  and 
agree  in  their  opinion  as  to  the  necessity  of 
secrecy. 

It  is,  then,  dealing  with  a  person  in  a  confi«' 
dential  situation,  to  disclose  a  secret ;  and  al- 
though, at  first  view,  there  is  a  great  difference 
between  the  disclosure  of  a  passage  in  a  printed 
book,  and  other  secrets,  yet,  if  it  is  secret  in 
the  cause,  the  transaction  is  for  the  disclosure 
of  information  of  a  secret  nature. 

The  question  then  comes,  Whether  this  was. 
discovered  by  a  bribe  ?  and  it  appears  to  me 
that  there  is  no  contradictory  evidence  on  this 
subject. 

The  damages  is  the  question  of  greatest 
difficulty,  and  that  is  entirely  fdr  you— ^in- 
deed, the  whole  case  is  for  you,  but  this  pe- 
culiarly so.  The  printed  copj^  of  Calderwood 
is  the  only  thing  communicated,  and  the 
whole  charged  has  not  been  proved ;  if,  there- 
fore, you  can  trace  the  action  to  any  other 
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i^«*  source  than  this  commumoationi  that  may  free 
DuKB  OF  die  defender  (  butp  if  you  ate  satisfied  that  he 
is  a  wrodg  doer^  I  cannot  say  that  you  ought 
to  ivieigh  his  conduct  in  golden  scales^  and  say 
exactly  in  what  he  was  wrongs  and  id  what  not« 
Th^  expence  is  proved  moderate;  and therd 
19  a  great  difference  in  the  expence  between 
party  and  party,  and  one  party  and  his.agetit. 
Ifk  England  consultations  with  antiquarian 
counsel^  or  a  sjiecial  retainer  taking  a  counsel 
off  his  circuit,  are  not  allowed.  There  are 
many  luxuries  of  litigation  in  which  a  party  in- 
dulges himselfi  which  he  is  not  entitled  to  re^ 
cover  from  his  opponent* 

You  will  consider  the  expeUce  in  the  House 
of  Lord^  and  also  the  soJatiumB  I  think  ybu 
cannot  s^arate  this  case  into  parts,  but  that 
you  will  take  the  whole^  and  give  what  dam^es 
you  think  right* 

.  Mr  Cockburn  proposed  to  except  to  p^t  of 
the  charge,  but  his  Lordship  suggested  that  it 
would  be  better  to  move  for  a  new  trials  and 
take  his  exception  to  the  deciaon  given. 

Verdict  for  the  pursuer,  damages  L.  3000. 

Clerk,  Fullerton,  and  Moncreiff,  for  the  Pursuer. 
Jeffrtyi  Coctehurny  and  Hackenziet  for  the  Defender. 
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PRESENT, 
tHB  THBEE  LOHDI  COMMISSieNE  BS. 

■V    W      ( 


Macneill  t;,  Macneill. 


July  18. 


iHis  was  an  action  of  reduction,  declarator,  a  finding  for  the 

defenders,  on  an 

and  caunt  and  reckoning,  to  set  aside  two  isBueastothe 

'3      3  .1  J        /•  •  •.•!_•  nicntol  capacity, 

deeds,  on  the  grounds  ot  incapacity,  imbeci-  &&  of  the  maker 

'i*^tf*i  1  1  M»  1*  of  a  dispositioQ 

iity,  fraud,  and  gross  deception  and  circumven-  and  deed  of  i 

tion.  '  ^""^"^^ 


DEFENCEi — The  granter  understood  and 
managed  his  aflbirs  for  many  months  after  the 
dates  of  the  deeds  under  reductioUi 


ISSUES. 


« 
€€ 


"  1.  Whether,  upon  the  1st  day  of  May 
1816,  when  the  disposition  under  reduction 
was  executed  by  the  late  Dr  Macneill,  in  fa- 
vour of  the  defender,  Mary  Black  Macneill, 
or  upon  the  15th  day  of  April  of  the  said 
year,  when  the  disposition  and  asisignation 
under  reduction  was  executed  by  the  said  Dr 
Macneill,  in  favour  of  the  said  defender,  the 


K 
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Macneil^      «  gaid  Dr  Macneill  was  not  of  sound  disposing 
Macneilu     <<  mind,  and  was  not  capable  of  understan^yng 

"  his  aflFairs  ? 

<<  2.  Whether,  at  the  time  aforesaid,  the  said 
<*  Dr  Macneill  was  of  a  weak  facile  disposition, 
**  and  easily  imposed  upon  ? 

"  3.  Whether,  for  some  time  previous  to  the 
"  execution  of  the  deeds  under  reduction,  the 
<^  said  Dr  Macneill  was  in  the  habit  of  drink- 
**  ing  strong  liquor,  and  was  encouraged  in  that 
"  habit  by  the  defenders,  or  one  or  other  of 
<<  them,  for  the  purpose  of  acquiring  an  in» 
"  fluence  over  him  ?    ^ 

•*  *•  Whether,  at  the  time  of  executing  and 
^<  signing  the  said  deeds,  or  either  of  them, 
'<  the  said  Dr  Macneill  was  under  the  influ- 
''  ence  of  strong  liquor,  and  from  that  cause 
«  incapable  of  understanding  what  he  was  then 
"  about  ? 

"  5.  Whether  Dr  Macneill  gave  no  instruc- 
tions for  the  preparation  of  the  said  deeds, 
or  either  of  them,  and  was  ignorant  of  their 
meaning  and  contents  ? 
**  6.  Whether  instructions  for  preparing  the 
said  deeds,  or  either  of  them,  were  given  by 
the  said  Mary  Black  Macneill  and  Malcolm 
Macgregor,  or  one  or  other  of  the  said  per- 


it 
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"  sons  ? 
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**  7-  WTiether  the  said  defenders,  by  fraudu*  Macneill 
**  lently  misrepresenting  the  meaning  of  the  Magneile. 
<*  said  deeds,  or  one  or  other  of  them,  did  in- 
«  duce  the  said  Dr  Macneill  to  sign  the  same  ? 

<<  8.  Whether,  for  some  time  previous  to  the 
**  execution  of  the  said  deeds,  the  said  Mary 
"  Black  Macneill  kept  the  said  Dr  Macneill 
**  secluded  from  the  company  of  his  visiting  ac- 
"  quaintances  and  friends,  by  denying  them  ac* 
"  cess  to  him  ?" 

Mr  Buchanan,  in  opening  the  case,  read  a 
protest  and  bond  of  interdiction  by  Dr  Mac- 
neill, and  a  letter  of  instructions. 

Lord  Chief  Commissioner. — Are  these 
protests  by  Dr  Macneill?  He  surely  cannot 
prove  his  own  incapacity  ?  How  can  this  be 
evidence  ? 

Jeffrey.'-^We  read  it  to  show,  that  he  exe- 
cuted an  inhilHtidn,  and  then  wrote  recalling 
it,  which  he  had  no  power  to  do. 

Lord  Chief  Commissioner. — That  may  be 
excellent  evidence  if  a  witness  is  called  to  speak 
to  the  transaction ;  but  reading  what  he  wrote 
cannot  be  evidence  of  this.     The  document 
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Macnbill     ought  to  be  described,  and  not  read  at  pre* 

V. 


Macneill.     sent. 


Calling  on  a  de- 
fender to  pro- 
duce a  letter, 
held,  sufficient  to 
entide  the  pur- 
suer to  ute  it, 
without  also  in- 
serting it  in  the 
list  of  writings. 


Moncreiffl — We  do  not  object  to  this,  as  we 
know  how  the  case  will  turn,  and  we  think  he 
is  proving  the  capacity  of  Dr  Macneill. 

During  the  examination  of  a  witness,  Mr 
Jeffrey  wished  a  letter  to  be  shown  to  him. 

It  was  objected.  That  it  had  not  been  pro- 
duced eight  days  before  the  trial ;  and  that 
calling  on  a  party  to  produce  a  paper  is  not  the 
same  as  giving  it  in  a  list  of  papers  to  be  used 
in  evidence. 

Lord  Chief  Commissioner. — What  more 
could  they  do  than  call  for  it  ?  How  many  no- 
tices would  you  have  ?  It  is  produced  on  their 
requisition,  which  is  surely  sufficient. 

The  witness,  on  his  cross-examination,  was 
desired  to  read  to  the  Jury  a  settlement  of  ac- 
counts which  was  shown  to  him.  This  was 
objected  to. 

Lord  Chief  Commissioner. — You  are  en- 
titled to  get  out  of  this  witness  what  you  want. 
Mr  Jeffrey  having  examined  him  as  to  an  ac- 
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count,  you  may  also  examine  him  as  to  it ;  and,  Macneill 
with  the  document  in  your  hand,  you  may  get  Macneilu 
from  him  the  facts  that  are  material. 

You  are  not  entitled  to  put  in  that  piece  of 
pi^r,  but  he  has  been  examined  in  chief  upon 
it,  and  a  certain  effect  produced  on  the  Jury. 
In  order  to  undo  this  effect,  you  are  entitled 
to  examine  the  witness^  and  to  read  a  part  or 
the  whole  of  the  contents  of  this  document,  if 
that  is  necessary,  to  explain  the  examination  in 
chief;  but  you  are  not  entitled  to  produce  the 
paper  in  evidence. 

Lord  Gillies. — Every  thing  must  be  done 
to  make  the  deposition  of  the  witness  intelligi- 
ble. How  can  we  know  the  meaning  of  the 
questions  put  as  to  a  paper,  which  the  purser 
will  not  allow  us,  or  the  Jury,  to  look  at  ? 


The  clerk  of  the  Black  Bull  Inn  was  called  incompetent  to 

1    •  /•  1      •         1  *°"^  *  day-book 

as  a  witness,  and  the  day<*book  of  the  mn  shown   to  a  witnew,  un- 

less  the  entries 
to  him.  in  it  were  made 


Cockbum. — This  is  not  competent,  as  he  did 
not  keep  the  book. 

Jeffrey. '^lLhi&  is  admitted  to  be  a  regularly 
kept  day-book,  and  does  not  required  proof. 

Lord   Chief  Commission£R.^-*-.To  admit 


by  him. 
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the  book  as  evidence  is  one  thing,  and  as  a 
means  of  refreshing  the  memory  of  the  witness 
is  another.  The  admission  as  to  this  book^  I 
conceive  to  be  merely,  that  it  is  the  document 
it  bears  to  be,  but  subject  to  all  objections  as  to 
its  admissibility.  As  this  witness  did  not  write 
the  entries  in  the  book,  it  cannot  be  shown  to 
him  for  the  purpose  of  refreshing  his  memory. 


A  law  agent  ex- 
amined as  to  cer* 
tain  facts,  there 
being  a  pemiria 
teitium. 


Bichardson  v. 
Newton,  Nov. 
30,  1815. 
Sir  T.  Carmi- 
chaelv.Taitand 

Fraser,  Dec.  7» 
1822. 


After  the  case  was  opened  for  the  defender, 
and  some  letters  produced,  the  first  witness 
called  was  James  Smith* 

Jeffrey.'— ^e  is  agent  in  the  cause.  I  admit 
that  he  signed  as  an  instrumentary  witness,  af. 
ter  seeing  the  Doctor  subscribe,  or  hearing 
him  acknowledge  his  subscription.  In  Richard- 
son's  case  the  oligection  of  agency  was  sustain- 
ed ;  and,  in  Gibson's  case,  the  objection  was 
held  good,  unless  he  could  prove  that  he  had 
hot  acted. 


Lord  Chief  Commissioner. — They  ought 
to  state  to  what  they  mean  to  call  the  witness. 
If  the  examination  is  to  be  as  extensive  as  they 
point  at,  we  cannot  allow  it,  but  if  they  limit 
their  inquiry,  it  may  be  competent. 

Lord  Gillies. — They  may  examine  him  as 
to  any  matter  to  which  he  is  a  necessary  wit- 
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ne88 ;  but  there  are  hundreds  of  persons  who  macnsill 

ean  ^eak  to  the  state  of  Dr  Macneill's  mind.  macneill. 

ilftMCrag^— "This  is  a  question  of  great  im« 
portaace,  and  I  mean  to  ask  him  as  to  the  si- 
tuation in  which  the  Doctor  was  at  the  time 

the  deeds  were  executed.     In   M'Latchie's  M'Latchiet;. 

Brand,  Nov. 

case,  ia  Scott's,  in  M*  Alpine's,  the  questions  27, 1771,  m. 

were  as  to  the  capacity  or  the  granter.    Smith  is  caverhm,  Dec. 

the  only  person  who  can  prove  the  instructions ;  16779 ;  m'ai- 

-^he  was  present  at  the  execution  of  both  deeds ,  ^ne^^Dec.  2,' 

and  they  have  calied  as  a  defender  the  other  i^'  ^'  ^^ 


person  who  was  present. 

Lord  GiiiLiEs.*— Hiis  may  be  an  important 
general  question,  but  I  do  not  understand  its 
a^[ilication  to  this  case.  Is  it  meant  to  call  this 
person  merely  for  the  purpose  of  asking  whe- 
ther he  wrote  a  deed  for  a  person  that  he  be- 
lieved to  be  incapable  of  executing  it  ?  Or 
does  Mr  Moncreiff  mean  to  maintain,  that  he 
i  is  entitled  to  examine  him  as  to  the  whole  cause  ? 

There  is  no  doubt  that  agency  is  a  good  objec- 
tion ;  but  to  this  general  rule  there  are  excep- 
tions, and  one  of  these  is  the  case  which  oc- 
curred in  the  decisions  referred  to.  An  agent 
is  a  witness,  but  it  is  merely  to  those  facts 
which  he  only  knows.     I  agree  in  the  general 
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Macnbill     jdoctrine,  that  an  agent  should  give  up  acting 
Macneilu     when  he  knows  that  he  is  a  necessary  witness  ; 

but  I  cannot  in  this  case  deprive  the  defender 
of  the  benefit  of  proving  facts  which  the  agent 
only  knows,  or  which  can  well  be  known  tq 
him  alone. 

The  witness  was  then  called  and  examinied« 

Buchanan  opened  the  case,  and  stated  the 
manner  in  which  Dr  Macneill  gained  his  for* 
tune,  and  detailed  the  facts  from  which  he  held 
the  Doctor  not  to  be  of  a  sound  and  disposing 
mind,  and  that  he  had  been  imposed  upon. 

Moncreiff. — This  is  a  short  case,  and  much 
of  what  is  called  evidence  bears  the  opposite 
construction  to  that  put  on  it  by  the  pursuer. 
It  was  said  there  were  no  instructions  for  the 
deed,  but  Mr  Smith,  a  most  respectable  man 
of  business,  proved  that  instructions  were 
brought  to  him,  that  he  saw  Dr  Macneill,  and 
discussed  some  of  the  points  with  him,  and  that 
a  scroll  of  the  deed  was  sent  to  the  Doctor  be- 
fore it  was  extended. 

The  first  issue  is  the  material  one.  The  se* 
cond  is  not  sujBBlcient  by  itself,  and  none  of  the 
others  are  proved.  The  persons  they  brought 
to  prove  his  want  of  capacity  transacted  with 
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him  as  if  they  considered  him  capable.  He  Mackxill 
was  clearly  not  liable  to  be  cognosced  when  Macveilu 
alive,  and  the  question  now  is  exactly  the  same. 
Much  less  capacity  is  required  for  a  mortis 
causa  settlement  than  for  one  inter  vivos*  The 
deed  was  rational. 

Jeffrey. — This  is  a  case  peculiarly  for  you, 
the  Jury.  In  some  views,  it  is  complicated  and 
difficult,  and  the  evidence  contradictory ;  but 
all  the  evidence  shows,  that  it  was  proper  to 
bring  the  action. 

We  may  assume,  that,  in  1816,  if  he  was  not 
in  dotage,  he  was  at  least  on  the  verge  of  it,  and 
the  two  deeds,  following  each  other  so  rapidly, 
ought  to  have  excited  Mr  Smith's  suspicion. 
.  However  respectable  the  evidence  on  the 
oth^  side,  the  witnesses  had  little  opportunity 
of  observation,  and  a  great  deal  of  it  does  not 
touch  the  case. 

Lord  Chief  Commissioner. — In  this  case, 
the  issues  must  go  back  to  the  Court  of  Session, 
and,  therefore,  unless  you  find  them  all  for  the 
defender,  it  willlbe  necessary  to  mark  distinct- 
ly what  you  find  for  each  party.  There  is 
very  little  law  in  the  case,  and  a  finding  for  the 
pursuer,  or  defender  on  each  will  be  sufiicient. 

There  is  a  great  distinction  between  the  fa- 
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cHity  which  would  defeat  a  bargam,  and  that 
which  would  defeat  a  settlement ;  a  burgaia  ra^ 
quires  much  more  capacity  than  a  settlon^it ; 
indeed,  less  capacity  is  required  fm  a  settlement 
than  for  any  other  transaction. 

There  are  here  eight  issues,  but  the  fite  last 
I  consider  as  out  of  the  case,  as  it  does  not  ap- 
pear to  me  that  any  of  tiiem  are  proved.  As 
to  the  fourth,  the  evidence  of  all  the  witnesses 
is  distinct  and  clear  that  he  was  not  intoxicated* 
Smith  was  there,  but  we  cannot  take  his  evi* 
dence  on  the  subject.  The  presumption  is, 
however,  that  the  person,  to  whom  he  read 
the  deeds,  and  with  whom  he  discussed  them, 
was  in  a  state  fit  to  bear  and  converse  abostt 
them.  There  is  no  evidence  of  seclusion  ;  and 
there  is  evidence,  of  first  verbal,  and  then  wiit« 
ten  instructions,  and  it  is  not  necessary  that 
the  instructions  should  be  holograph — ^the  best 
proof  of  instructions  is  the  reading  and  discuss- 
ing the  deed,  and  we  must  hold,  that  there 
were  instructions  unless  the  contrary  is  proved. 
— The  instructions  for  the  first  deed  are  sworn 
to  by  Smith  ;  and  there  were  written  instruc- 
tions for  the  second.  There  is  not  the  least 
attempt  to  prove  fraud,  and,  on  these  points, 
you  are  in  perfect  safety  to  find  for  the  defen- 
ders. 
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There  is  some  evidence  as  to  drunkennessy  Mac^byll 
but  the  issues  miist  be  taken  altogether.  The  Waci^xiix. 
ponuer  is  bound  to  make  out  his  case*  and  you 
must  find  for  the  defender,  unless  you  are  totis^ 
fied  that  he  was  encouraged  in  the  habit  for  the 
puipose  of  acquiring  an  injSu«Ke  over  him. 

The  tifo  first  are  the  material  issues. — If 
you  tiiink  he  ivas  not  of  a  aound  and  disposing 
mind^  or  that  he  was  weak  and  fiicile,  you 
will  find  so  in  terms ;  but  if  you  are  of  the  con-^ 
trary  opinion,  you  may  find  for  the  defenders* 

In  this  case  there  is  contrary  swearing,  and, 
in  £uch  a  situation,  it  is  the  duty  of  the  Court 
and  Jury  to  reccmcile  such  testimony  if  possi- 
Ue.-— There  were  thirty  witnesses  for  the  pur« 
suer,  some  of  whom  knew  little  of  him. 

Those  who  speak  to  the  state  of  his  mind  all 
transact  business  with  him,  and  such  business 
as  requires  more  mind  than  choosing  his  heir« 

Smith's  evidence  can  be  taken  only  as  to  the 
6ct  of  deeds  having  been  executed ;  but  he 
states,  that  in  the  first  the  plate  was  included, 
and  that  Dr  Macneill  made  it  be  taken  out, 
which  shows  that  he  was  attentive  to  the  sub- 
ject. 

The  evidence  of  Dr  Robertson  is  most  ma- 
terial,—-he  proves  that,  within  a  month  of  the 
date  of  the  deeds,  Dr  Macneill  attended,  and 
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Macneill  gave  away  in  marriage  this  young  woman  as  his 
Macneill.  daughter; — ^the  relationship  is  thus  acknow- 
ledged on  a  solemn  occasion^  and  it  is  a  rela- 
tionship which,  though  not  lawful,  binds  the 
heart.  You  are  to  say  whether  there  is  any 
thing  in  the  pursuer's  case  which  shakes  this. 
His  being  in  the  country  on  business,  affects 
the  whole  case ;  and  he  transacts  in  a  manner 
different  from  a  £su:ile  person.  Facility  and  in- 
capacity are  very  different,  and  are  attended 
with  very  different  consequences. 

His  hand  may  have  been  led  in  signing  the 
first,  blit  from  what  took  place  at  signing  the 
second,  we  will  presume  that  the  first  was  done 
in  the  same  way ;  and  as  to  the  second,  there  is 
decisive  evidence.  The  pursuer  made  Mac-* 
gregor  a  defender,  who  could  have  spoken  to 
this,  and  I  am  not  certain  that  he  was  a  neces*- 
sary  party. 

Verdict.— The  Jury  found  "  For  the  de- 
*^  fenders  on  all  the  issues  excepting  the  second^ 
*♦  which  they  find  for  the  pursuers." 

Jeffrey y  Skene,  and  Buchanan,  for  the  Ponuer. 
Moncreiff',  Cockbum,  and  Rutherford,  for  the  Defenders. 
(Agents,  James  Bridges^  w.  8»,  and  James  Smithy  w.  s.) 
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THE  THBEE  LORDS  COMMISSIOKERS4 


Leslie  v.  Blackwood.  j^'2. 


libeL 


This  was  an  action  by  the  Professor  of  N^*  ^^^^  ^^  * 
tural  Philosophy  in  the  University  of  Edin- 
burgh, against  the  publisher  of  a  work,  enti- 
tled, ''  Blackwood's  Edinburgh  Magazine/'  to 
recover  damages  for  libels  on  the  pursuer,  pub- 
lished in  that  work. 

Defence. — The  summons  is  irrelevant,  as 
it  does  not  quote  the  passages,  but  merely  re- 
fers to  the  pages  of  the  Magazine. 

There  is  no  attack  on  the  pursuer  as  a  man 
or  a  professor,  but  merely  as  an  author. 

ISSUES* 

The  issues  contamed  an  admission,  that  the 
pursuer  is  Professor  in  the  University  of  Edin- 
burgh, and  the  defender,  proprietor  and  pub- 
lisher of  the  Magazine ;  and  also  that  certain 
numbers  of  it  contained  certain  passages  which 
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Liatii       ^ere  quoted.     The  questions  then  were  put, 
Blackwooiw    **  Whether  the  whole  or  any  part  of  the  said 

words  are  of  and  concerning  the  pursuer  ? 
And  whether  the  pursuer  is  therein  falsely, 
maliciously,  and  injuriously  represented,  and 
held  up  to  ridicule  and  contempt,  as  ignorant 
**  of  the  Hebrew  language,  and  eren  of  the  He- 
**  brew  alphabet,  or  as  being  guilty  of  imperti- 
**  nence,  or  of  disliking  the  Hebrew  language, 
merely  because  it  is  the  language  of  the  Old 
Testament,  and  to  be  attadked,  per  Jits  et  ne- 
^^fa$j  or  as  being  an  enfant  perdu ;  Qd^  or  as  be- 
**  iug  a  plagiary ;  or,  9df  by  representing  him  to 
*'  be,  or  asserting  thatheisan  insolent  dogmatist, 
**  or  that  he  has  the  impudence  to  criticise  that 
**  of  which  he  is  ignorant,  or  that  he  is  actuated 
by  hostility  to  the  language  of  revelation, 
simply  because  it  is  the  language  of  revelation, 
<<  or  as  being  lying,  dishonest,  or  joining  with 
**  a  bookseller  to  impose  upon  the  public  by  dis- 
*^  honesty,  or  as  having  purloined  from  other 
'*  authors,  or  as  having  been  guilty  of  a  thou* 
**  sand  betises,  or  as  resembling  a  parrot,  or  as 
''  an  object  of  suspicion  to  those  who  hold  the 
'^  Scriptures  in  honour,  and  impiety  in  detesta- 
tion, or  as  going  out  of  his  way  to  recommend 
an  impious  work,  or  as  having  cast  an  igno- 
rant sarcasm  on  the  language  of  the  Bible,  or 
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*<  1^  sneering  at  the  &ncies  of  one  of  the  Apos-       Lbslie 
ties;   or,  4fth,  as  being  one  of  the  public    Blackwood. 
teachers,  by  whom  young  men,  who  come  as 
students  to  the  University  of  Edinburgh,  have 
their  religious  principles  perverted,  and  their 
reverence  for  holy  things  sneered  away,  to 
the  injury  and  damage  of  the  said  pursuer  ?" 
Several  issues  were  taken  in  justification,-— 
'*  Whether  the  pursuer  held  himself  out  as  the 
<'  discoverer  of  artificial  congelation,  by  means 
<<  of  evaporation,  knowing  that  the  same  or  si- 
^*  milar  discoveries  had  been  previously  describ- 
*^  ed  in  the  67th  volume  of  the  Philosophical 
^*  Transactions  ?  Whether  he  was  guilty  of  a 
**  dishonest  attempt  to  impose  upon  the  public, 
**  by  publishing,  in  18S0,  a  work  bearing  to  be 
**  a  second  edition,  enlarged  and  improved,  of 
^'  his  Treatise  on  Arithmetic  ?   Whether  the 
pursuer  wrote  and  composed  certain  passages 
(which  were  quoted)  contained  in  difierent 
^*  numbers  of  the  Edinburgh  Review  ?    And 
**  whether  the  defender,  in  stating  that  he  had 
*<  often  likened  the  pursuer  to  a  parrot,  meant 
^*  and  intended  to  allude  to  and  characterise, 
^*  and  did  allude  to  and  characterise,  the  pur- 
**  suer,  solely  as  the  author  of  the  said  passa- 
**ges?" 
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Oil  the  10th  December  1821,  in  presence 
Bbackwood.   of  the  three  Lords  Commissioneira, 


V* 


1821. 
Dec.  10. 


Before  the  Jury 
Court  will  remit 
a  case  to  the 
Court  of  Session 
on  a  point  of  re- 
levancy, the  par- 
ty must  show 
that  it  is  expedi- 
ent that  the 
point  should  be 
decided  before 
thetriaL 


tfardine  v. 
Creech,  June  22, 
1776,  M.  3438, 
and  App.  DeL 

Wright  V.  Cle- 
ments, 3  Barn, 
and  Ald^  503. 
Selwyn,  N.  P. 
(5th  Edit.)  981 
and  985.  Woq^ 
«•  Brown,  1  Mar* 
shall,  Rep.  522, 
525.    Cook  r;. 
Cox,  3  Maul  and 
SeL  110.    Seno* 
bio  v.  Astgil, 
(i  T.  U.  102. 


HopCy  for  the  defender,  moved,  on  the  1 2th 
section  of  the  d9th  Geo.  III.  ch.  35,  to  have 
the  case  retransmitted  to  the  Court  of  Session, 
and  said.  There  is  matter  of  law,  which  should 
be  decided  previous  to  the  trial.  The  summons 
is  objectionable  in  point  of  form,  as  the  passages 
complained  of  are  not  set  out  in  it.  The  re- 
vised condescendence  is  also  irrelevant,  as  it  has 
dropped  the  averment,  that  the  publications 
were  intended  merely  to  vilify  the  pursuer. 

Whether  matter  is  libellous  is  a  question  of 
law,  which  ought  to  be  determined  by  the 
Court,  before  sending  the  case  to  a  Jury ;— -af- 
ter this  is  decided,  the  falsehood  and  malice 
go  to  the  Jury.  Criticism  on  the  works  of  an 
author  is  not  actionable.     Jardine  v.  Creech. 

In  England,  a  defender  may  enter  his  de- 
murrer, and,  if  the  Court  are  of  opinion  that 
the  matter  is  not  libellous,  it  never  is  sent  to  a 
Jury  J  even  if  a  case  does  go  to  trial,  the  Court 
may  order  a  non-suit,  leaving  the  party  to  move 
for  a  new  trial  on  the  question  of  law. 

In  M*Dougall  v.  Claridge,  1  Camp.  267, 
and  many  other  cases,  the  Court  ordered  a  non- 
suit; and  in  Scarlett's  case,  (l6th  Jan.  1822,) 
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Baron  Wood  would  not  allow  it  to  go  to  the        Leslie 

Jury.  Blackwood. 

Lord  Chief  Commissioner. — The  plaintiff 
can  refuse  to  be  nonsuited,  and  the  Judge  can- 
not compel  it.  The  only  way  to  enforce  the 
Judge's  opinion,  if  the  plaintiff  appears,  is  16 
grant  a  new  trial,  if  the  verdict  is  against  the 
opinion  of  the  Judge. 

Hope* — This  produces  the  same  effect.  The 
question  here  is.  Whether  this  is  legitimate  cri« 
ticisni,  or  intended  to  vilify  the  pursuer  per- 
sonally  ? 

Jejfrey. — We  do  not  dispute  most  of  the 
propositions  for  which  authority  has  been  quot- 
ed ;  but  so  far  as  we  understand  the  argument, 
it  is  an  argument  against  the  policy  and  provi- 
sions of  the  Jury  Act,  (59th  Geo.  III.  c.  35,) 
the  Sd  and  12th  sections  of  which  provide  for 
this  case.  Is  it  the  policy  of  the  statute,  that 
if  the  defender  says  there  is  a  question  of  rele- 
vancy^  he  is  entitled  to  carry  that  question  to 
the  House  of  Lords  ?  The  policy  of  the  sta- 
tute is  directly  the  reverse.  In  all  cases  of  tort 
or  wrong,  a  question  of  relevancy  may  be  stat- 
ed ;  but  it  does  not  follow  that  it  must  pre- 
viously be  decided.     If  there  is  a  flagrant  "want 
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Leslie        of  relevaiicy^  that  entitles  the  Court  to  dismiss 
Blackwood,    the  action  :  But  the  true  rule  is,  that  any  case 
'^^     of  debateable  relevancy  ought  to  be  sent  to  the 
Jury.     Can  it  be  maintained,  that  what  is  said 
of  perverting  the  principles  of  the  students  is 
fair  criticism  ? 

Lord  Chief  Commissioner. — Mr  Jeflfrey 
has  rested  his  case  on  passages  in  the  conde* 
scendence,  and  the  construction  he  puts  on  the 
act  of  Parliament ;  and  states,  that  there  is  no 
point  of  law  or  relevancy  to  be  previously  de- 
4  termined.  On  the  other  side,  we  have  had  a 
very  able  argument  by  Mr  Hope,  to  show  that 
libel,  or  no  libel,  is  a  question  of  law  for  the 
Court,  and  that  criticism  is  not  a  libel.  But  a» 
little  or  nothing  has  been  said  on  the  circum- 
stances of  this  case,  it  is  important  that  it 
should  be  shown,  that  this  case  contains  ques- 
tions of  law,  which  ought  to  be  previously  de- 
cided. 

W.  Erskinej  for  the  defender.-*— There  is 
here  a  very  important  question  of  law.  The 
summons  does  not  contain  the  matter  said  to 
be  libellous ;  and  that  is  a  summons  which  a 
Scotch  Court  ought  not  to  sustain.  We  con- 
ceive that  we  are  entitled  to  a  judgment  in  the 
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first  instance,  whether  criticism,  however  severe,       Leslie 
is  a  ground  for  clauniog  damages.    All  the  facts    Blackwood. 
in  this  case  are  admitted  by  us,  but  we  add,  thit       '^"^^^^ 
the  remarks  apply  to  this  pursuer  as  an  author, 
and  not  as  a  man  or  a  professor. 

The  case  stood  over  to  the  following  Term, 
when  his  Lordship  again  asked  the  counsel  for 
the  defender.  Whether  they  wished  to  add  any 
argument  on  the  circumstances  of  the  case? 
After  being  allowed  time  for  consideration, 

Hope  stated.  That,  on  the  subject  pointed  out  Jan.  fc,  1822. 
by  the  Court,  he  did  not  mean  to  say  any  thing ; 
but  begged  to  be  allowed  to  refer  to  what  he 
had  formerly  urged.  That  if,  in  such  cases, 
the  Jury  Court  do  not  remit  back  to  the  Court 
of  Session  to  have  the  law  previously  decided, 
a  defender  in  Scotland  is  deprived  of  an  import- 
ant benefit,  which,  in  such  an  action,  is  enjoy- 
ed by  a  defendant  in  England. 

In  addition  to  the  authorities  which  he  for- 
merly quoted,  he  referred  now  to  a  case  of  a 
demurrer  by  the  plaintiff  in  an  action  on  a  libel, 
decided  in  Trinity  Term,  2d  Geo.  IV.  Lewis 
V.  Walter,  reported  in  a  work  entitled  the  Law 
Reporter. 
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Leslie  LoRD    ChIEF    COMMISSIONER* — ThlS    is  a 

BiACKwooD.    branch  of  the  jurisdiction  of  the  Juiy  Court, 

which  has  been  frequently  acted  upon,  and  in 
which  the  Court  has  both  remitted,  and  refused 
to  remit,  processes  to  the  Court  of  Session. 
Still,  from  the  nature  of  this  case,  from  the  im- 
portance which  is  attached  to  the  question,  in 
every  view  of  it,  and  because  English  cases  have 
been  chiefly  relied  upon  by  the  counsel  for  the 
defender,  I  shall  go  fully  into  the  subject. 

From  the  manner  of  using  the  word  previ'- 
oushfj  in  the  12th  section  of  the  59th  Geo.  IIL, 
C.35,  it  is  to  be  inferred,  that  there  are  questions 
of  law  which  should  be  decided  before  the  trial, 
and  questions  of  law,  which,  though  foreseen, 
are  better  left  to  be  brought  forward  at  or  after 
the  trial.  It  never,  therefore,  can  be  the  con- 
struction of  the  clause,  that  it  is  the  duty  of  the 
Court  to  remit  back  to  the  Court  of  Session, 
merely  because  there  is  a  question  of  law  in 
the  case.  We  must  be  satisfied,  that  it  is  a 
question  of  law  which  should  be  previously  de- 
cided, otherwise  it  is  our  duty  not  to  remit. 

We  are  all  agreed,  that,  by  the  law  of  Scot- 
land, (as  in  Engkudj)  the  question  of  libel,  or  n<x 
libel,  in  a  civil  action,  is  a  question  of  law  for 
the  Court.  There  is  little  in  the  Scotch  deci- 
sions or  text-books  on  the  subject.     English 
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authcnrities  have^  therefore,  been  lai^ly  refer-       Lssue 
red  to ;  for  which  there  might  have  been  addu-  Blackwood. 
ced  the  very  high  authority  of  Lord  Stain  stii^iiirtT' 

Being  of  opinion  that  libel,  or  no  libel,  is  a  »•  i-  *• »» §  3- 
question  of  law,  it  is  not  necessary  to  remit,  to 
be  informed  of  the  law ;  and  this  opinion  being 
consonant  to  what  the  defender  contends  for, 
he  can  have  no  interest  that  we  should  remit, 
as  we  diall  tell  the  Jury  at  the  trial,  that  they 
are  to  take  the  law  in  that  respect  from  the 
Court. 

The  next  question  made  for  the  defender 
is,  that  criticism  is  not  a  libel,  but  is,  what  has 
been  termed,  a  privileged  publication.  I  mean, 
in  my  observations  on  this  question,  to  employ 
the  term  criticism  in  its  most  extensive  sense. 
I  will  explain  my  meaning,  by  referring  to  the 
English  cases. 

The  case  of  Tabart  v.  Tipper  will  be  found   U^S^l?*"'' 

*^*  Jv.  F.  Rep. 

material,  although  the  action  was  not  founded   p.  35o. 


a  question  of  slander. 
Lord  Ellenborough  says  in  that  case, — <^  Li- 
^^  berty  of  criticism  must  be  allowed,  or  we 
**  should  neither  have  purity  of  taste  or  of  mo- 
**  rals.  Eair  discussion  is  essentially  necessary 
to  the  truth  of  history,  and  the  advancement 
of  science.  That  publication,  therefore,  I 
^*  shall  never  consider  as  a  libel,  which  has  for 
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Leslie 


ICampbelFs  A". 
P.  Rep.  p.  350. 


*'  its  object,  not  to  injure  the  reputation  of  any 

I/* 

Blackwood.    ^'  individual^  but  to  correct  misrepresentation 

"  of  fact, — to  refute  sophistical  reasoning, — ^to 
"  expose  a  vicious  taste  in  literature, — or  to 
"  censure  what  is  hostile  to  morality/' 

The  case  of  Sir  John  Carre  v.  Hood,  report- 
ed In  the  same  work,  but  not  noticed  at  the  bar, 
is  very  important  in  the  consideration  of  this 
case  in  many  views.  It  was  a  case  of  libel. 
There  was  no  demurrer  to  the  declaration,  on 
the  ground  that  criticism  was  ho  libeL  The 
defendant  went  to  trial  on  a  general  issue. 

After  the  trial  had  proceeded  some  time. 
Lord  EUenborough  interposed,  intimating,— 
*^  That  if  the  book  published  by  the  defendant 
"  only  ridiculed  the  plaintiff  as  an  author,  the 
"  action  could  not  be  maintained."  That  the 
only  protection  was  against  attacks  on  his 
"  moral  character,*'  or  his  "  character  uncon- 
'^  nected  with  his  authorship."  It  appears, 
however,  that  Mr  Garrow,  counsel  for  the 
plaintiff,  did  not  choose  to  be  nonsuited,  and 
the  case  went  to  the  Jury  generally,  on  the 
great  unfairness  of  the  criticism,  and  on  the 

caricature  print  prefixed  being  personal.    Lord 
EUenborough,  in  summing   up,  said  to  the 

Jury, — "   If  the    writer   of   the    publication 
**  complained  of   has    not    travelled    out  of 
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"  the  work  he  criticised  for  the  pujpose  of       Leslie 

'<  slander,  the  action  will  not  lie ;  but  if  they    Bl&ckwood. 

^^  could  discover  in  it  any  thing  personally  slan- 

**  derous  against  the  plaintiff,  unconnected ivith 

'*  the  'works  he  had  given  to  the  public,  in  that 

<<  case  he  has  a  good  cause  of  action,  and  they 

<*  would  award  him  damages  accordingly." 

The  law,  I  conceive,  to  be  clearly  and  cor- 
rectly laid  down  in  all  those  passages,  and  to 
this  law  we  all  adhere.  The  concluding  part, 
as  much  as  all  the  rest,  is  a  direction  in  matter 
of  law  to  the  Jury,  and  is  the  subject  of  a  Bill 
of  Exceptions ;  and  when  the  case  now  under 
consideration  is  before  the  Jury,  it  will  be  com- 
petent to  whichever  party  is  aggrieved  by  such 
a  direction,  to  bring  the  direction  under  re- 
view, and  carry  it  to  the  last  resort  by  a  Bill  o^* 
Exceptions.  If  we  had  any  doubt  about  the 
law  which  we  should  administer  in  directing 
the  Jury  at  the  trial,  that  might  be  a  ground 
for  remitting  to  the  Court  of  Session ;  but  I 
may  say  for  the  other  learned  Judges,  as  weU 
as  for  myself,  that  we  have  no  doubt  on  this 
being  law. 

It  is  true,  there  is  not  much  to  be  found  ia 
the  law  of  Scotland  on  this  subject.  There  was 
pnly  one  Scotch  case  cited  at  the  bar,  that  of 
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Leslie       Jardme*^«^Creech,  and,  after  diligent  search,  I 
Blackwood,    have  not  been  able  to  find  any  other. 

This  case  is  referred  to  in  the  last  edition  of 
Erskine's  Institutes,  without  any  observation 
adverse  to  the  doctrine.  Finding  this  to  be  the 
state  of  the  law  of  Scotland,  and  that  the  cases 
in  the  law  of  England  coincide  with  and  illus- 
trate the  doctrine,  we  consider  it  to  be  clear, 
that  if  the  publication  in  question  turns  out  to 
be  pure  criticism,  we  shall  direct  the  Jury  to 
find  in  favour  of  the  defender,  to  which  direc* 
tion  the  party  aggrieved  may  tender  a  Bill  of 
Exceptions.  If  not,  and  we  direct  for  the  pur- 
suer, the  defender  wiil  equally  have  that  means 
of  redress. 

In  England  there  are  various  means  of  bring- 
ing matter  of  law  before  the  Court.  Demur- 
rer, about  which  much  has  been  said  at  the  bar, 
is  one.  It  is  a  proceeding,  by  which  the  law 
of  a  case  is  brought  on  for  judgment  before 
trial,  and  it  is  always  competent  for  a  party  to 
demur ;  but  the  effect  of  a  demurrer  at  com- 
mon law  is,  to  admit  all  the  facts  set  forth  in 
the  declaration,  so  that  they  cannot  afterwards 
be  controverted.  So  that,  if  a  defendant  demur, 
and  the  law  is  decided  against  him,  the  facts 
being  admitted,  the  proceeding  before  the  Jury 
is  a  mere  inquiry  as  to  the  amount  of  damages. 
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Blackwood. 
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The  eflfect  of  this  is  well  stated  by  Lord  Cds:e, 
as  long  ago  as  the  reign  of  Queen  Elizabeth, 
in  Lord  Cromwell's  case.* 

A  full  investigation  of  eases,  and  a  commu- 
nication with  some  of  the  English  Judges,  much 
experienced  in  questions  of  this  sort,  (Mr  Ba- 
ron Wood  and  Mr  Justice  Richardson,  whose 
opinion  his  Lordship  read,)  confirmed  the  opi- 
nion which  I  had  formed,  that  the  English 
law  books  and  practice  would  afford  no  in- 
stances of  demurrer  to  the  declaration  in  ac- 
tions of  slander.  I  conclude,  therefore,  that 
the  defendant  demurring  to  the  declaration 
must  have  been  confounded  with  demurrer  by 
the  plaintiff  to  matter  of  justification  pleaded  by 
the  defendant.  Such  is  the  case  of  Robertson  i  ^^^^^^  Exdw- 
V.  Jermaine,  in  the  Court  of  Exchequer  in   ^"iV^^"'*'' 


*  '*  In  this  case^  reader^  you  may  observe  an  excellent  point 
**  of  cunning  in  actions  of  slander:  1.  Observe  the  cause  and 
'^  occasions  of  speaking  them^  and  how  it  ma^  be  pleaded  in 
*'  the  defendant's  excuse.  2.  When  the  matter  of  fact  wiU 
^  clearly  serve  your  client^  although  your  (pinion  is^  that  the 
^^  plaintiffhas  no  cause  of  action^  yet  take  heed  you  do  not 
'^  hazard  the  matter  on  demurrer^  in  which^  on  the  pleading, 
^'  more  will  arise  perhaps  than  you  thought  of.  But^  first, 
"  lake  advantage  of  matter  of  fact>  and  leave  matters  of  lav, 
*'  which  always  arise  on  the  matter  of  fact,  ad  uHimum%  and 
"  never  at  first  demur  in  law,  for,  after  the  trial  of  the  matter 
'^  of  fact,  the  law  will  be  saved  to  you." 
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Leslie  En^and,  and  the  case  of  Lewis  v.  Walter^  cit- 
Blackwood,    ed  by  Mr  Hope  to-day. 

The  next  subject  for  consideration  is,  Whe- 
ther the  work»  charged,  in  this  case,  to  be  a  li- 
bel, appears,  on  the  face  of  the  summons  and 
defences,  the  condescendence  and  answers,  as 
they  now  stand  before  this  Court,  to  be  a  case 
in  which  there  is  matter  of  law,  which  we  should 
send  back  to  the  Court  of  Session,  to  be  previ- 
ously determined  ? 

This  and  the  question  as  to  the  summons  are 
the  important  and  the  real  questions  for  our 
consideration  and  determination.  As  we  are 
all  desirous  that  no  prejudice  or  advantage 
should  arise  to  the  parties  at  the  trial  from 
any  thing  said  by  us  in  this  stage  of  the  pro- 
ceeding, I  do  not  now  mean  to  enter  into  the 
publications  charged  in  this  action  as  libellous, 
more  particularly  than  is  necessary  for  the  de- 
cision of  the  Court  on  this  application. 

Some  of  the  passages  may  prove  to  be  mere 
criticism,  or  they  may  be  proved  to  be  personal 
attacks.  But  in  one  part  of  the  publication  it  is 
said,  that  the  students  who  come  to  the  Uni- 
versity of  Edinburgh  have  their  reverence  for 
religion  sneered  away  by  the  teachers,  and 
the  pursuer  avers  this  to  apply  to  him.  The 
answer  to  this  averment  is  in  these  words: 


^ 
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^*  There  is  no  attack  whatever  in  the  passage        Leslie 

quoted  from,  the  Magazine  on  the  pursuer  as    Blacxwood. 

a  man  or  a  professor/'  There  being  such 
averment  and  such  denial,  how  can  it  be  said, 
that  there  is  no  fact  to  try,  and  how  can  we  al- 
low one  part  of  this  publication  to  go  to  the 
Jury,  and  keep  back  the  other  parts  ?  Justice 
cannot  be  administered,  in  a  case  such. as  this, 
unless  it  all  goes  to  trial  together. 

I  am  of  opinion,,  then,  on  the  three  points 
which  I  have  gone  through,  that  the  case  ought 
not  to  be  sent  back;  because,  first,  on  the 
points  of  general  law,  we  do  not  require  to  have 
the  previous  opinion  of  the  Coiirjt  of  Session, 
and  we  agree  with  the  defendant,  who  asks  for 
the. remit.  .  Sdly,  There  is  controverted  matter 
of  fact  to  be  tried  ;  and  the  questions  of  law 
which  may  arise  in  the  course  of  the  trial,  or 
which  exist,  and  are  deferred  for  discussion  at 
and  after  the  trial,  will  be  dealt  with  as  I  have 
already  stated. 

The  last  question  for  consideration  respects 
the  form  and  sufficiency  of  the  summons.  If 
it  is  not  sufficient,  or  if  there  is  a  reasonable 
judicial  doubt  of  its  sufficiency,  the  .  process 
should  be  remitted  back,,  to  have  that  question 
decided  by  the  Court  of  Session.     Because, 


^ 
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LxBLiE       sendii^  a  case  to  trial  with  a  defective  sum- 
JBLACKwodD.    mons,  is  sending  it  to  an  abortive  trial. 

The  sammons  refers  distinctly  to  the  page^ 
of  the  work  cbai^d  to  be  libellous,  and  the 
act  of  sederunt,  11th  March  1800,  seems  to 
render  the  relevancy  of  this  summons,  in  point 
of  form,  very  clear.  The  act  proceeds  upon  an 
acknowledgment,  that  summonses  are  not  suffi- 
ciently specific  to  be  the  foundation  of  a  proof, 
and  therefore  requires,  that  in  all  cases  in 
which  proof  is  asked^  there  shall  be  articu- 
late condescendences  and  answers,  free  from 
argument,  gireii  in  before  a  proof  is  ordered. 
This  shows  that  the  summons  is  a  proceeding 
in  which  complete  fulness  of  statement  of  the 
matter  of  &ct  is  not  required,  in  order  to  ren- 
der it  sufficient. 

Upon  the  whole,  I  am  clearly  of  opinion, 
afiter  the  most  deliberate  and  repeated  attention 
to  all  the  points  which  arise  in  this  case,  that 
the  application  to  remit  the  process  back  to  the 
Court  of  Session  should  be  dismisised. 

Lord  PirMiLLY.—The  Lord  Chi6f  Com- 
mismner  has  so  fully  and  satisfactorily  stated 
the  gmunds  upon  which  we  decide,  that  I  shall 
only  say,  1  completely  concur  in  the  judgment, 
and  the  grounds  upon  which  it  is  made  to  rest. 
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This  ia  aa  q^p&atioaon  the  12th  section  of       i^sx.» 
the  act,  ancty  I  think  it  plain,  there  are  here    Blackwood^ 
two  que$ttQns : 

]  fA,  Whether  there  is  a  question  of  law  or 
relevancy  ?  9d,  Whether,  if  there  is  such  a 
question,  it  ought  to  be  decided  previous  to 
the  trial  ? 

It  is  not  enough  that  we  make  up  our  minds, 
that  there  is  a  question  of  law ;  we  must  also 
make  up  our  minds  ccmscientiouslj^  whether 
it  ought  to  be  decided  before  the  trial  ? 

The  point  here  stated  to  us  is,  that  libel  is  a 
question  of  law,  aod  that  severe  criticism  is  not 
libel. 

We  are  not  familiar  with  questions  of  this 
sort ;  but  I  have  no  doubt  on  the  subject,  from 
the  authorities  quoted. 

I  can  conceive  a  case  where  the  pubHcatton 
is  meidy  aevere  critici8m,--and  where  the  ob« 
eervations  arise  merely  out  of  the  worics  of  the 
author  ;-*and  when,  that  case  occurs,  we  will 
conmder  it,  and  will  probably  remit  it,  if  such 
a  case  is  made  out.  But  we  must  look  at  the 
summons  and  defences  j  and  if  was  are  not  sa- 
tisfied that  such  a  case  is  made  out,  we  ace  not 
only  not  bound  to  remit,  but  we  are  not  enti^ 
tied  to  remit  it. 

In  this  case,  I  shall  not  say  whether  ^e 
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Leslie        whole  is  Hbellous  or  not ;  but  here  is  one  pas- 
Blackwood.    sage  that  is  admitted  to  be  so  j  and  the  defence 

stated  is,  that  that  passage  does  not  apply  to 
the  pursuer.  If  one  part  of  this  requires  a 
proof,  I  do  not  think  we  can  separate  the  case, 
and  that  a  proof  of  the  whole  case  must  be  al- 
lowed. 

Lord  Gilli£S.«*-I  am  of  the  same  opinion, 
and  concur  in  what  Lord  Pitmilly  has  said  as 
to  the  grounds  of  the  judgment,  and  have  really 
nothing  of  consequence  to  add  to  what  the 
Lord  Chief  Commissioner  has  said. 

The  question  here  is  not.  Whether  there  is 
a  question  of  law  or  relevancy  ?  but,  AVhether  it 
is  expedient  that  the  question  should  be'  pre- 
viously decided  j  or  be  left  open  to  the  reme- 
dies competent  at  or  after  trial  ? 

We  are  here  judging  of  one  of  those  privi- 
ieged  cases  which,  by  the  statute,  must  come 
instanter  to  the  Jury  Court.  In  such  a  case, 
Is  it  sufficient  to  tell  us  that  there  is  a  ques- 
tion of  law  ?  '    ' 

1.  There  may  be  an  objection  to  a  summons, 
that  it  is  not  properly  executed.  2.  That  the 
sum  claimed  is  smaller  than  is  competent  in 
the  Court  of  Session.  3.  That  the  statements 
are  not  defamatory  or  libellous. 


1922.  THE  JURY  COURT.  IJQ 

Upon  a  mere  allegation  of  this  nature.  Is  a        Leslie 
Lord  Ordinary  to  allow  the  case  to  remain  in    blackWood. 
the  Court  of  Session  ?     Here  we  are  consider* 
ing  the  question  of  remitting  back  the  case. 

In.every  case  of  libel,  a  question  of  this  na« 
ture  may,  and  does  arise.  In  every  case,  there- 
fore, it  may  be  stated,  that  there  is  a  question 
of  law.  When  such  question  is  stated,  we  must 
exadiine  it.  If  we  think  it  expedient  that  the 
Court  of  Session  should  previously  determine 
it,  we  will  return  the  case.  But  if  we  are  sa- 
tisfied that  there  is  no  such  question,  or  that  it 
is  not  expedient  that  it  should  be  previously 
determined,  then  we  would  be  acting  contrary 
to  act  of  Parliament,  and  to  our  duty,  were  we 
to  send  it  back. 

In  this  case,  I  shall  only  refer  to  one  pas- 
sage, which  is  certainly  defamatory  of  some 
one, — the  defender  does  not  deny  that  it  is  so, 
but  says  it  does  not  apply  to  the  pursuer. 

It  is  said  the  summons  is  not  relevant,  be- 
cause it  does  not  quote  the  passages  from  the 
work.  It  is  competent  to  quote  them  in  the 
summons ;  but  it  is  not  done  so  here.  The 
objection  is  put.  It  ought  to  be  done  ;  but  has 
any  practice  been  stated  in  support  of  this  ob- 
jection, or  any  text  authority  ? 

In  my  own  practice,  I  never  knew  a  sum- 
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Leslie 
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Blackwood. 


mons  that  suppliefl  the  place  of  a  condescend- 
ence. But  there  is  far  better  evidence  on  this 
subject  than  all  practice,-— it  is  the  act  of  sede- 
runt 1800,  which  appoints  condescendences  to 
be  given  in ;  and  which  clearly  implies,  that 
no  summons  is  so  specific  as  to  be  sent  to  proof* 
And,  therefore,  it  is  ordered  by  the  act  of  se- 
derunt, that  in  all  cases,  this  deficiency  shall  be 
made  good  by  the  condescendence.  "^ 

In  this  case,  it  is  admitted^  that  the  defect  is 
supplied  by  the  condescendence.  A  summons 
often  refers  to  what  shall  be  specified  in  a  COR* 
descendence,— and  this  summons  does  so. 


A  case  delayed 
for  a  few  days, 
the  junior  coun- 
sel having  been 
unexpectedly 
called  to  Lon- 
don. 

1822. 
July  12  and  13, 


The  case  was  s^t  down  for  trial  on  the  15th 
July,  and  on  the  12th, 

More,  for  the  defender,  moved  that  this  case 
should  be  delayed,  as  Mr  Hope,  who  had  tap 
ken  the  principal  management  of  it,  had  been 
suddenly  called  to  London. 

Jeffrey^  for  the  pursuer. — There  is  no  in- 
stance of  a  case  being  put  ojBP  from  the  absence 
of  a  junior  counsel.  Mr  More  l^nows  the  case. 
This  is  an  application  by  the  defender  fpr  iti*- 
dulgence  and  favour  from  the  Court,  but  they 
must  also  attend  to  the  interest  of  the  pursuer. 


^ 
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Lord  Chief  Commissioner. — We  cannot  Leslie 
take  this  as  an  application  to  the  indulgence  or  Black  woor. 
favour,  but  to  the  discretion  of  the  Court. 
There  perhaps  ought  to  be  an  affidavit  as  to 
Mr  Hope  being  called  away/  but  as  Mr  More 
states  that  he  knows  the  fact^  the  Court  always 
takes  the  assertion  of  counsel  as  sufficient. 

This  is  undoubtedly  a  question  for  grave 
consideration,  both  in  reference  to  the  matter 
charged^  and  the  situation  in  which  the  pursuer 
stands.  It  is  not  fit  that  the  Court  should 
even  hint  an  opinion  one  way  or  others  but 
we  are  perfectly  aware  that  this  case  ought  not 
to  be  deferred,  except  on  strong  cause  shown. 
This  is  a  matter  more  fit  for  arrangement  at 
the  bar  than  for  decision  ;  but  I  may  state  it  as 
my  opinion,  that  the  case  should  not  be  defer* 
red  till  Mr  Hope  returns.  I  recollect  having 
proposed,  when  the  first  act  of  sederunt  was 
passing,  that  in  all  cases  the  senior  counsel 
should  open  and  take  the  lead  at  the  trial,  but 
I  was' informed  that  such  a  regulation  was 
against  the  rules  of  this  bar,  and  the  regulation 
was  dropt.  Now  the  leading,  though  junior, 
counsel,  from  whatever  cause,,  being  called  away, 
the  only  question  is.  Whether  there  was  suffi- 
cient time  from  yesterday  till  Monday  to  pre- 
pare another  counsel?  I  know,  from  experience, 

M 
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Leslie       what  it  k  to  be  Called  upon  unexpectedly  to 

Blackwood.    lead  in  a  case»  and  the  Court,  having'  read  the 

"^"^^^^"^^      issues  in  this  case,  are  clearly  of  opinion  that 

it  will  require  more  than  two  days,  which  is 

all  that  now  remains,  to  prepare  in  this  case. 

From  the  natwe  of  the  case,  this  appears 
to  us  to  be  more  for  the  interest  of  the  pur- 
suer, as  it  is  much  better  to  succeed  in  a  well, 
than  an  ill  defended  cause. 

On  the  whole,  we  suggest  that  it  should  be 
delayed  for  a  week,  on  payment  of  costs.  I 
thought  of  the  4th  November,  but  that  is  too 
near  the  meeting  of  the  College.  Mr  Jeffirey 
acquiesced. 

1822.  At  the  trial,  Moncreiff^  for  the  pursuer,  in 

^yj^  opening  the  case  to  the  Jury,  said.  This,  is  an 
action  for  a  series  of  malicious  and  injurious 
attacks  upon  the  pursuer  as  a  man  of  honesty 
and  of  science,  for  holding  up  his  personal  ap- 
pearance to  ridicule,  and  for  accusing  him  of 
the  infamous  and  disgraceful  offence  of  corrupt* 
ing  the  religious  principles  of  the  youth  he 
teaches. 
'  The  defender  is  publisher  of  the  articles 
in  the  Magazine,  and  takes  the  responsibility 
on  himself. 

The  article,  as  to  the  Hebrew  language, 
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ascribes  motives  to  the  pursuer  which  would       Leslie 
have  been  inexcusable  even  if  the  pursuer  had    Blackwood. 
been  mistaken,  but  he  is  right — Dr  Wilson's      ""— ^^^— ^ 
Hebrew  Grammar,  p.  1 ;  Bishop  BeVeridge  on 
Chronology,  p.  212  j  Simond  in  l685 ;  Fry's 
Grammar,  and  Dr  Kennicot,  all  confirm  what 
hfe  state*. 

'  Mr  Moncreiff  then  described  the  discovery, 
^s  tb  thd  piroduction  of  cold  by  evaporation, 
and  that  it  was  singular  if  the  pursuer  had  been 
able  to  impose  upon  the  Royal  Society  and  the  - 
Itfstitite  of  Paris:  That  Sir  H.  Davy  had 
failed  in  his  first  attempts  to  repeat  the  experi^- 
ment ;  and  ifhat  he,  Mr  Moftcreiff,  had  studied 
Mairtfe's  pap'er,  in  the  Philosophical  Transae- 
tibriK,  'Wtthouft  understanding  it. 

The  principles  were  alF  in  ns^ure  before,  and 
were  knoV\rn  to  Bhtck,  GuUen,  and  Robison, 
(Encyc.  Brit.  p.  687,)  before  Naime.  But  it 
is  t&e  conlbination  of  them  Which  the  pursuer 
claims  as  a  discovery.  - 

Even  the  language  of  this  quotation  as  to 
imposition  is  intolerable,  aild  yet  the  defender 
i;&kes  an  issue  to  prbve  the  truth.  But  he  can- 
not prove  it ;  lieither  can  he  prove  the  pursuer 
to  be  the  author  of  the  articles  in  the  Review ; 
and  if  this  assertion  is  false,  can  there  be  a 
doubt  that  it  is  libellous  ?  Sft  aiof 
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Leslie 
Blackwood. 


In  dafnap:es  for 
a  libel  tontained 
in  a  Magazine, 
the  defender 
may  read  from 
the  numbers  put 
in  evidence  by 
the  pursuer,  but 
not  from  any 
otiier. 


Lord  Chief  Commissioner. — You  had  much 
better  state  it  as  your  own  law  than  read  the 
passage,  as  this,  though  an  excellent  book,  i« 
not  authority. 

Moncreiff. — In  judging  of  whether  he  is  ac- 
cused of  corrupting  the  principles  of  youth,  you 
must  take  the  whole  passage  together,  and  then 
it  cannot  be  doubted.  As  they  now  state  the 
meaning,  it  is  a  false  calumny  on  the  Universi- 
ty. The  defender  knew  this  to  be  false,  and  it 
was  merely  for  the  purpose  of  holding  up  the 
pursuer  to  contempt. 

Forsyth.'^Tim  is  an  action  by  a  professor 
and  author,  complaining  of  attacks  upon  his 
character,  and  his  action  is  not  against  the  au- 
thor, but  the  bookseller. 

This  is  an  attempt  to  subject  a  question  in 
science  to  legal  investigation,  and  passages  in 
the  Magazine  (which  he  was  about  to  read) 
show  that  it  was  fair  criticism. 

Lord  Chief  Commissioner. — You  may  cer- 
tainly read  from  the  numbers  which  were  put 
in  evidence,  but  not  from  any  of  the  others. 

Forsyth. — The  question  is.  Whether  they 
are  malicious  ?     Did  the  pursuer  go  out  of  his 
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Surkie,  p.  268. 
Tabart  v.  Tip- 
per,  1  Camp. 
ad4. 


way  to  attack  the  Bible,  or  did  the  defender  go 
out  of  his  to  attack  the  pursuer  ?     If  they  ap^ 
ply  to  him  in  domestic  life,  as  a  crud  parent, 
&c.,  it  is  no  protection  to  the  defender  that  the 
pursuer  is  a  public  man ;  but  if  the  remarks 
are  made  on  an  author,  and  are  confined  to  the 
subject  of  his  book,  they  are  protected.    The 
defender  only  attacked  his  works ;  he  made  a 
false  statement  as  to  the  Hebrew  language,  and 
the  defender  corrected  him,  and  did  not  go 
nearly  so  far  as  was  done  inSir  John  Carr's  case. 
The  2d  issue  is  an  attempt  to  get  damages 
for  an  encroachment  on  a  scientific  discovery. 
Publishing  a  work  in  the  manner  this  was  done, 
as  a  second  edition,  is  an  imposition,  whatever 
booksellers  may  call  it.     This  is  the  way  in 
which  it  is  treated  in  a  violent  attack  made  up- 
on Olinthus  Gregory. 

Lord  Chief  Commissioner.-— That  is  only 
stating  that  another  person  did  wrong.  You 
ought  to  stick  to  your  justification,  .and  make  it 
out  if  you  can. 


— ^  .       '  .         1  ^  defender  who 

Forsi/th.^^TLne  next  accusation  is,  th^t  we  justifies  a  ubei, 

said  he  was  like  a  parrot,  and  he  was  so  by  that  u  is  orid- 

speaking  of  what  he   does  not  understand,  mous  works  <^ 

Upon  this  there  is  a  counter  issue.  mus^'j^v^'that 

they  were  writ- 
ten by  the  pur- 
suer. 


Starkie,  265. 


A  defender  not 
entitled  to  state 
other  libels  in 
justification  of 
those  published 
by  him. 
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Leslie  LoR.D  Clf X£F  Cpjf HflSSIONBR^-'-TyoU  are  nOW 

BLACKnroaD.    goiDg  iuto  a  different,  lin^  of  defence.    Wbe^ 
""^ '^**^      the  issues  lyere  preparedt  it  was  underst09d 
that  the  ppblicatipn,  as  you  now  state  it,  was  a 
libeL     If  this  applies  tp  the  pursuer  as  an  au- 
thor, he  is  an  unacknowledged  author ;  and  af-^ 
ter  muqb  CQnsjderation  it  was  3ettled9  that  }( 
you  meant  to  make  criticism  the  defence  upqn 
this  ^ssue,  you  must  first  prove  him  to  be  the 
author  of  the  anonymous  papers,  and  then  you 
must  put  it  tQ  th^  Court  and  ^ury  whether 
this  was  not  fair  criticism.    Till  you  |ix  him  as 
the  author  you  cannot  go  into  this,  and  to  d^b 
{S|o,  you  must  lead  evidenpe.    You  had  this  issue 
to  enable  you  to  take  th^  ca/se  out;  of  personal 
attack,  and  to  show  it  to  be  criticism.     Thp 
whole  of  this  publication  applies  to  unacknow- 
ledged works.     In  Sir  John  Carr's  case,  he  is 
represented,  in  the  frontispiece,  as  carrying  on 
his  baipk  not  unacknowledged  but  avowed  works, 
^    and  if  you  can  lay  these  works  on  the  back  of 
Mr  Leslie,  ypur  argument  may  be  used. 

I 

Forsyth. — We  might  have  proved   this  if 
fairly  dealt  with. 

JLORD    CpiEF    COMI^IJ^SIONBR.* — YoU    mUSf 
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either  go  into  evidence  or  ncrt;,  but  cannot  say       Lmkau 
you  are  disappointed  in  evidence.  Blackwood. 

Forsyth. — It  is  of  no  consequence^  this  is  m 
mere  joke. 

If  the  passage,  as  to  eorrupting  the  principbs 
of  youth,  applies  to  any  one,  it  is  to  a  Mescal 
Professor,  and  the  pursuer  is  not  entitled  to 
bring  an  action  for  the  University. 

Lord  Chief  CoMMissioN£R.-f-In  laying 
this  case  before  you,  I  shall  first  state  the  prin* 
ciple  upon  which  such  actions  are  founded,  and 
then  bring  this  libel  and  compare  it  with  this 
principle. 

Before  doing  so,  however,  it  is  better  to. free 
^e  case  from  the  three  instances  in  which  the 
truth  is  pleaded  by  the  defender*  The  ^jnst 
of  these  refers  to  freezing  watar.  Jn  the  quo^ 
tation  from  the  Magazine,  the  pursuer  is  accus- 
ed of  holding  himself  out  as  an  inventor  of  that 
which  he  borrowed  from  another, 

As  the  defender  has  alleged  the  truth  of 
this,  it  cannot  be  defended  as  just  criticism ; 
and  as  be  has  not  brought  evidence,  he  is  held 
to  have  abandoned  his  justification.  By  put- 
ting in  a  justification,  asserting  the  truth  of  the 
libel,  the  plea  of  fair  criticism  is  at  an  end,  and 
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Leslib       by  not  proving  it,  his  justification   is  at  an 
3LACKWOOD.    end* 

But  the  pursuer  did  not  allow  it  to  rest  up- 
on this  want  of  evidence,  but  has  proved  it  an 
original  invention^  and  Drs  Marcey,  Thomson, 
and  Dewar,  all  agree,  that  the  discovery  indi- 
cates great  genius. 

The  justification  as  to  the  second  edition, 

the  defender  has  left,  and  with  more  propriety 

than  the  former,  to  rest  on  argument.     There 

are  here  two  question  s»  Whether  honest  is  not 

meant  ironically  ?  and  this  is  always  a  question 

for  the  Jury.     Whether,  when  such  additions 

are  made  to  the  old  copies  of  a  work,  as  were 

made  in  the  present  instance,  the  title-page 

can,  with  justice,  be  said  to  be  lying,  because 

it  described  it  as  a  second  edition  ?    There  is 

no  evidence  for  the  defender — he  rests  on  that 

for  the  pursuer — and  that  evidence,  both  in 

opinion  and  from  the  facts  stated,  goes  to  sup- 

port  the  appellation  of  second  edition. 

The  next  is  the  parrot  puffing  himself,  &c. 
If  a  person  withput  cause  is  turned  into  ridi- 
cule and  contempt,  that  is  a  good  ground  for 
an  action  ;  but  if  this  is  done  by  observation, 
however  severe,  upon,  his  acknowledged  works, 
it  is  protected ;  and  though  the  ludicrous  re- 
presentation of  him  is  in  a  picture,  still  this  is 


■ 


1S%. 


THE  JURY  COURT.  185 


criticism,  and  protected  ;  but  if  it  is  without  Leslie 
reference  to  his  works,  it  cannot  be  justified.  Blackwood. 
If  it  refers,  as  in  this  case,  to  unacknowledged 
works,  the  party  must  prove  that  the  pursuer 
is  the  author^  and  show  that  it  is  criticism. 
But  not  having  offered  any  proof  upon  the 
subject,  they  have  abandoned  their  justification, 
and,  in  law,  you  can  only  find  for  the  pursuer. 

The  important  part  of  this  case  remains  for 
consideration,  and  in  it  there  are  matters  of 
criticism,  matters  where  it  is  doubtful  where 
criticism  ends  and  libel  begins,  and  matters 
where  the  defender  gives  up  the  plea  of  criti- 
cism, and  states  that  the  matter  does  not  apply 
to  the  pursuer. 

This  is  a  case  which  is  new  in  this  country, 
as  the  only  case  I  find  of  this  sort  is  that  of  the 
Schoolmaster  of  Bathgate.  The  principle  of 
the  English  cases  I  shall  state  in  one  clear  and 
strong  sentence  of  Lord  EUenborough,  whose 
knowledge  of  law  and  love  of  literature  were 
equally  great.  "  Fair  criticism,  though  sar- 
*<  castic,  and  though  erroneous  in  many  facts, 
*^  yet  if  it  is  observation  on  the  works,  it  is  cri- 
^f  ticism."  Upon  this  you,  the  Jury,  are  to 
take  direction  from  the  Court,  as  libel  or  not 
is  a  question  of  law.  This  is  very  different 
from  the  question  of  fact,  as  to  the  meaning  of 


L^ 


196  CAS£S  TRIED  IN  July  2^, 

Li^uE       words  spoken  or  written,  upon  which  the  Jury 
Blackwood,   are  to  decide. 

It  was  an  admirable  rule  laid  down  by  Lord 
Mansfield,  and  followed  in  England,  that  in 
cases  of  this  sort,  Juries  should  come  to  the 
consideration  of  them,  as  men  of  sound  sen^e 
would  do,  and  ought  not  to  enter  into  nice  disk 
tinctions. 

The  first  charge  here  is  as  to  the  Hebrew 
Language,  and  his  observation  lays  a  founda- 
tion for  criticism ;  the  question  is,  Whether 
the  defender  has  not  gone  out  of  criticism  into 
personal  abuse  ?  The  language  is  strong,  and 
indicates  malice,  but  still  it  is  protected  by  the 
office  it  is  performing,  of  securing  the  accuracy 
of  science,  and  upon  this  I  tell  you  to  find  for 
the  defender. 

The  libel  I  hold  to  begin  in  the  passage 
which  follows,  as  there  is  nothing  in  the  work 
in,  question  to  justify  the  ascription  of  such  a 
motive  to  the  pursuer.  If  he  had  published  a 
work  such  as  those  of  Lord  Bolingbroke  and 
Voltaire,  the  passage  m^ht  have  been  supported 
on  the  ground  of  criticism.  But  the  passage 
where  most  reference  is  made  to  religion,  is  the 
accusation  of  sneering  at  Luther,  &c.  If  he  had 
done  so  in  reference  to  any  part  of  Revelation, 
the  defender  ought  to  have  taken  an  issue,  and 
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proved  it,  to  justify  his  criticism.     As  he  has       Leslie 
not  done  80>  we  must  hold  this  9S  writt^  to    b^ackwoob^ 
tortjurj;  the  author,  though  there  is  no  founda^ 
tion  for  it  in  his  writings, 

Tl^he  last  part  of  the  matter  charged,  the  de* 
fender  does  not  attempt  to  justify  as  criticisip, 
but  goes  on  the  fact  that  it  does  not  apply  to 
the  pursuer.  In  judging  of  this,  it  is  of  im- 
portance to  see  the~  passages  as  they  stwd  in 
the  Magazine.  There  are  what  n^ay  be  called 
a  Series  of  Essays  on  Mr  Leslie.  In  reference 
to  this  question  they  inust  be  h^d  as  one,  and 
it  is  important,  that  this  passage  is  part  of  that 
in  which  the  pursuer  is  held  up  as  an  object  of 
suspicion. 

Lord  Kenyon  used  to  say,  as  men  were 
known  by  those  who  were  nearest  to  them, 
that  the  same  may  be  said  of  writings*  The 
defence  here  is  .peculiarly  for  the  consider- 
ation of  the  Jury.  There  is  no  doubt  that  it 
is  a  serious  libel  on  the  College.  You  must 
consider  whether  it  does  not  apply  to  the  indi«- 
vidual ;  and  if  you  are  of  opinion  that  this  is 
only  a  general  libel  against  the  College,  then 
you  must  find  on  this  point  for  the  defender. 

If  a  publisher  gives  up  the  author,  that  puts 
an  end  to  all  idea  of  malice  in  the  publisher  j 
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Mackintosh  but  if  not,  he  IS  the  vehicle  of  the  malice  of 
Robertson,    another,  and  the  law  holds  him  answerable. 

His  Lordship  then  stated  what  parts  of  the 
issues  he  thought  they  might  find  for  the  pur- 
sUer,  and  what  for  the  defender,  and  that  the 
damages  were  emphatically  a  subject  for  the 
Jury. 

Verdict.— -The  Jury  found  the  fourth  issue 
and  part  of  the  first  for  the  defender,  and  the 
remainder  of  the  first,  and  the  second  and  third, 
for  the  pursuer— damages  L.  100. 

Jaffreyy  Moncreiff',  and  Cockburn,  for  the  Pursuer. 
Forsyth  and  More,  for  the  Defender, 

(Agents,  jEneaa  Macheauy  w.  s.  and  W*  jf  A»  G.  EUit^  w.  s.) 


INVERNESS- 
PRESENT, 

LORD   CHIEF   COMMISSIONER. 


1822. 
Sept.  20. 


r 


MiVCKH^Tosii  i;.  Robertson. 

piece  of  ground    T^is  was  an  actiou  of  reduction  improbation 
edl^rSmth^p'^.  9^  Certain  minutes  of  meetings  of  trustees  upon 


Finding  for  the 
defender  on  an 
issue,  whether  a 


form^St   certain  roads  in  the  county  of  Inverness. 


suer 

and  formeil  part 

of  a  highway. 
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Mackintosh 

V. 

ISSUE.  Robertson. 


**  Whether  the  piece  of  ground  in  dispute, 
'^  extending  along  the  high  road  leading  fron^ 
**  Inverness  to  Balloan  and  Strathnaime,  was 
divided  from  the  defender's  property  of  Ault- 
naskeach,  by  a  fence  or  ditch,  and  formed 
part  of  the  public  highway,  or  the  margin  of 
ground  appertaining  thereto,  and  an  accessa* 
ry  part  thereof,  belonging  to  the  pursuers, 
as  trustees  for  the  public,  till  taken  posses- 
"  sion  of  by  the  defender,  on  or  about  August 
«  1819?*' 


i€ 

€€ 


On  the  first  day  of  the  Circuit,  when  the  a  case  delayed 

for  a  day  on  Cir- 

case  was  called  on  for  trial,  Mr   Cockbum  cuu,  there  being 
moved  to  put  off  the  case,  on  the  ground  of  the  material  witnese 

,  /.  ^     •  1       V  would  appear. 

absence  of  a  material  witness. 


Mr  MoncrciJ^  denied  that  he  was  material. 

Lord  Chief  Commissioner. — I  cannot  take 
upon  myself  to  say  that  he  is  not  materisd^ 
without  going  into  the  merits  of  the  case.  It 
is  for  the  pursuer  to  judge  of  whether  he  is  ma* 
terial.  Though  the  pursuer  swears  that  the 
witness  is  material,  the  case  is  not  necessarily 
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Mackiktosh   pot  off;  but  in  this  instance  I  will  put  off  the 
RoBXKTsoK.    case  till  to-morrow. 

Cockbum. — The  pursuer  cannot  go  on  to- 
morrow, ds  his  coutisel  will  not  be  here. 

Lout)  Chief  Commissioner. — Counsel  are 
here  now»  and  I  cannot  put  off  the  case  inde- 
flmtely  upon  any  such  ground.  The  applica* 
tion  is  to  put  it  off  on  the  ground  of  the  ab- 
sence of  a  witness,  who  may  arrive  in  the 
bourse  of  this  day. 

The  witness  did  arrive,  and  when  the  dase 
was  again  called  on  for  trial, 

Cockburn. — This  case  has  excited  much  in- 
terest in  this  quarter ;  and,  as  it  was  before  the 
Justices  of  Peace,  all  who  then  acted  ought  to 
have  avoided  interfering  in  this  trial.  The 
Sheriff-substitute  ought  not  to  have  returned 
the  45  Jurymen,  nor  been  present  at  the  view, 
which  was  irregular  in  another  point,  that  the 
agent  acted  as  shower.  We  object  to  the 
viewers  being  upon  this  Jury. 

Moncreiff,  for  the  defender.— The  view  was 
quite  regular,  and  the  agent  for  the  other  party 
attended,  and  did  not  object. 
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LoRB  Chi£f  Commissioner. — I  dd  not  ap«  MACKiNtosn 
{M'ove  of  this,  but  do  not  think  it  a  sufficient  Robert sok. 
ground  for  challenging  the  Jury. 

When  a  witness  was  called, 

Moncreiff. — The  list,  in  which  the  name  of 
this  witness  is  contained,  was  not  lodged  in  the 
Jury  Court  Office  eight  days  before  the  trial* 

Lord  Chief  Commissioner.-— The  order  to 
lodge  a  l-ist  m  the  Jury  Court  Office  is  merely 
directory.  The  list  hating  been  served  on  the 
party  eight  days  ago,  I  cannot  reject  the  wit* 
ness,  as  there  are  no  words  in  the  act  of  sede- 
runt entitling  me  to  do  so. 

Mr  Cockburn  opened  the  case  for  the  pur- 
suer, and  Mr  Moncreiff  for  the  defender. 

Load  Chief  Commissioner. — In  this  case 
my  duty  is  to  make  such  observations  on  the 
fact  as  may  assist  you,  and  on  the  law  to  regu* 
late  and  direct  you.  The  question,  you  will 
observe,  is  not  whether  the  road  would  be  bet- 
ter or  worse  by  having  this,  but  whether  it  is  a 
part  of  it  or  its  margin. 

The  last  part  of  the  issue  is.  Whether  it  is 
the  property  of  the  pursuers  ?    And  this  must 
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Mackintosh  depend  on  your  finding  on  the  first  part ;  and 
Robertson,    if  I  tell  you,  that,  though  at  one  time  left  out 

of  his  farm  by  the  defender,  it  was  taken  back 
within  the  term  of  prescription,  then  yon  are 
to  hold  it  not  their  property. 

In  an  uninclosed  situation,  highway  may 
mean  not  a  made  road,  but  what  the  King's 
subjects  travel  upon ;  aild  part  of  the  issue  is 
meant  to  meet  such  a  case. 

His  Lordship  then  stated  what  he  consider- 
ed proved,  and  observed,  that  plans  are  not  to 
be  excluded  from  the  consideration  of  a  Jury, 
if  taken  with  a  view  to  the  trial ;  and  if  they 
are  properly  sworn  to,  they  are  very  high  evi- 
dence. But  they  are  often  made  behind  backs, 
when  they  are  of  no  authority.  In  the  present 
case  the  right  of  the  party  cannot  be  affected 
by  any  of  the  plans  produced. 

The  question  here  is  a  mere  question  of  fact. 
About  40  years  ago,  the  possessor  of  this  farm 
made  the  fence,  and  cut  off  this  from  his  farm. 
It  was  used  by  the  public,  because  the  road 
was  wet ;  bat  it  was  also  used  by  the  tenant, 
for  the  purpose  of  depositing  the  stones  gather- 
ed from  his  farm,  and  he  took  the  surface  from 
part  of  it. 

There  is  only  one  act  of  taking  materials  for 
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the  loid  proved,  which  cannot  estdblkh  it  as  ap-  Simpsok &0*. 
prapiiated  for  that  purpose.  Macfarla^ i 

and  OrtlEmiu 

Verficfc— **  For  the  defender/' 

Coekbum,  in  the  ParBacr. 
Monereiff',  fbr  the  Defender. 

(AgentSy  .^meas  Machtan^  w.  s.  and  Macqueen  ^  Mackinioih^ 
w.s.) 


ABiBRDEEN. 

P&E8EKT, 
LORD   CHIEF   COMMISSIONER. 


1822. 

Simpson  &  Co.  v.  Macfarlane,  &c.  sept  23. 

This  was  an  action  of  damages  against  mer-;   Damages  daim. 
cantile  agents  and  the  master  of  a  vessel,  for   venng  goods. 
not  delivering  goods  shipped  for  the  pursuers. 

Defence  for  the  agents,  That  they  were 
justified  in  not  delivering  the  goods. — For  the 
shipmaster,  That  he  acted  under  the  orders  of 
the  agents. 

ISSUES. 

The  issues  contained  an   admission,   that 

N 
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SepU«8, 


Macfabj^ane 
and  Otheb8« 


SkHJpMN&Ca.   gt)ods  were  sold  by  foreign,  merchants  totbe 

pursuers  at  a  certain  price,  and  that  a  bill  was 
drawn  upon  the  pursuers  for  the  amount,  pay- 
able in  four  months,  and  that  thie  goods  were 
transmitted  to  the  defenders,  the  agents  of  these 
merchants.  The  questions  then  were,  Whe- 
ther the  defenders  refused  to  deliver  the  goods 
without  immediate  payment  or  security  for  the 
price?  Or,  Whether  the  defenders,  at  the 
time  they  refused  delivery,  had  good  and  rea^ 
sonable  ground  to  doubt  the  solvency  of  the 
pursuers  ? 


A  biother-in-iaw       An  objcction  was  Stated  to  the  brother-in- 
oympetent  wit- '   law  of  ouc  of  the  paitics,  who  was  called  as  a 


nets. 


Witness. 


Lord  Chief  Commissioner. — There  is  no 
doubt  that  a  brother-in-law  is  not  competent. 


An  affidavit  in  a 
bankruptcy  not 
competent  evi- 
dence, though 
recovered  upon  a 
diligence  granted 
by  the  Court 


An  objection  was  taken  to  an  affidavit  pro- 
duced for  the  defenders. 

Lord  Chief  Commissioner. — You  must 
produce  the  proceedings  in  the  bankruptcy  to 
which  this  relates.  Getting  papers  in  conse- 
quence of  a  motion  in  Term  does  not  make 


Igtt^  THE  JORY  COUBT.  l^Jf 

them  evidence.     The  person  who  made  theaf*   Simpson  M^. 
fidaidt  ought  to  be  called  as  a  witness.  MAcrAEtANs 

and  Othkss. 

'-  Cockbum,  for  the  defenders. — The  pursuers 
have  completely  failed ;  but  to  clear  the  cha* 
raoter  of  the  defenders,  is  it  necessary  to  lead 
evidence  ?  Their  instructions  were  not  to  de- 
liver, even  if  they  doubted  the  persons  to  whom 
goods  were  sent ; — ^in  this  case,  they  had  no 
doubts  that  the  pursuers  were  not  fit-  to  be 
trusted. 

On  the  second  issue,  we  are  only  bound  to 
prove  that  there  was  good  ground  to  doubt 
their  solvency. 

Moncreiffj  for  the  pursuers.-— This  is  a  ques- 
tion of  fact,  but  mixed  with  law,  and  we  di£Per 
upon  both.  We  say  there  was  a  concluded 
agreement.  We  are  entitled  to  damages  from 
the  mere  breach  of  agreement.  It  is  only  the  i  bcU,  12s. 
insolvency  of  the  pursuers  that  would  have 
justified  this  act.  They  could  not  know  at  the 
time  what  they  have  proved. 

^  Lord  Chief  Commissioner. — This  is  a 
question  of  fact ;  but,  from  what  Mr  Moncreiff 
has  stated,  it  is  necessary  that  you  should  un- 
derstand the  law  applicable  to  the  case,  and 
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SiMraoN&Co.  i^bftt.the  law  diaaiui*  I  agree  with  Mr  Moil* 
Macfahlakb  creiff,  in  what  be  states  a^  law  from  the  work  of 
^^^;^^    Mr  Bell.     It  is  distinctly  and  accurately  the 

mereantile  Idw  of  this  cbuntryi  but  I  thiAk  it 
mitepplied.  The  lat^  stated  applies  to  bank* 
l*ttptcy^  and  to  stopple  in  transitu,  upon  the 
iniibility  of  the  buyer  to  pay. 

The  question  here  is  not  whether  the  facti^ 
HTQitld  ha¥Cl  justified  him  in  taking  back  tl^ 
goods  i  0r  ^whether  he  was  entitled  to  disaffirtti 
the  contract,  but  whether  he  was  entitled  to  act 
as  he  did,  l^idiout  subjecting  himself  to  dkm- 
ages<  If  you  were  to  apply  Mr  Moncreiff's 
doctrine  to  this  case,  you  would  be  deciding  an 
issue  which  is  not  the  one  before  you.  Though 
th^.  second  cstse  put  by  Mr  Belli  that  *'  of  gross 

sUspieidn  of  inability  to  proceed  with  the  con- 

traet/'  comes  nearer  the  present  case.  The 
question  at  present,  however,  is  not  whether 
there  was  a  competent  ground  to  stop  in  tran- 
situ^  hilt  whether  there  was  good  reasonable 
ground  to  doubt  the  solvency  of  the  pursuers  ? 

There  is  no  doubt  the  contract  was  broken — 
it  was  broken  by  their  requiring  immediate  pay- 
ment, or  even  by  requiring  security,  as  the  bar- 
gain was  for  four  months  credit. 

The  disaffirmance  of  the  contract  being  esta* 


€€ 
€€ 
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blishedy  the  question  turns  upon  the  second 

issue* 

Upon  the  second  issue,  the  question  is  not 
whether  the  pursuer  was  insolvent,  or  believed 
to  be  so,  but  whether  the  defenders  had  good 
and  reasonable  grounds  to  doubt  his  solvency  ? 
If  you  are  of  opinio^  l^at  there  vr^re  such,  you 
will  find  for  the  defender ;  but  if  this  was  a 
fash  ?n4  ^considerate  apt,  you  will  fin4  <br  the 
pui^Mer,  and  assess  the  damages.  It  i^  s^d,  as 
Simpson  and  Company  pajd  ^1|  t^eir  delrfs,  tl»^t 
you  must  hold  there  was  no  ground  for  this 
^uspicipn. 

You  must  decide  wh^tjier  the  circumatpnqsp 
are  such  as  will  free  the  defender  from  a  claim 
of  damages ;  and  if  you  are  of  this  opinion, 
law  will  warrant  the  verdict ;  and  you  must 
jifse  the  ^lcUnation  of  my  mind. 


IS7 
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Macfarlaws 
and  Othbrs* 


y^l^4j^t— "  For  tb^  (ii^fenders." 


jkonereifaud.  ffunier,  for  the  Pumiers. 

Cgcklmrn  apd  Hope,  for' the  X>efep4er8. 

(Agents,  C.  C  l^tewari,  w,  s.  an4  RobtMOu  ^  PatenoHy  w.  i.) 
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PAESEITT, 
LOEO  CHIEF  COMMI88IOKE1. 


Nov.  1*8.  Wilson  v.  Kirkwood. 


Found  thit  an  ^  HIS  wss  BXi  action,  by  Kirkwood,  to  recover 
^rwt^^k  the  sum  of  L.64,  13s.  Sd.  as  the  balance  of 
fo^Sso  WM "   ^-  ^^0»  ^^^  ^^^^  executed  by  him. 

not  the  offer  ac« 
eepted  of  by  the 

proprietor.  DEFENCE. — The  agreement  was  for  L.  450, 

and  there  is  an  over-payment  of  L.  35,  6s.  4d. 

ISSUES. 

"  Whether  the  letter  in  process,  dated  Glas- 
"  gow,  April  6,  1819,  addressed  to  Mr  An- 
"  drew  Wilson,  and  subscribed  John  Kirkwood 
junior,  containing  an  offer  to  the  said  Andrew 
Wilson,  to  execute  the  wright-work  of  a 
"  house  for  the  sum  of  L.  450,  was  the  offer 
*^  given  to,  and  read  by  Mr  Brash,  architect,  at 
'*  a  meeting  of  tradesmen  in  the  house  of  the 
said  Andrew  Wilson,  at  Glasgow,  on  or  about 
the  6th  day  of  April  1819»  and  was  the  offer 
accepted  and  agreed  to  by  the  said  Andrew 


a 
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"  Wilson,  for  executing  the  wood-work  of  the       Wilboh 
"  said  house  ? — Or,  Kirkwoob. 

"  Whether  there  was .  an  offer  by  the  said 
**  John  Kirkwood  to  the  said  Andrew  Wilson. 
*^  to.  execute  the  aforesaid  wright-work  for  the 
"  sum  of  L.  550  ?— And,  Whether  this  was 
*^  the  offer  given  to,  and  read  by  Mr  Brash  at 
*^  the  meeting  aforesaid,  and  was  the  offer  ac- 
<<  cepted  and  agreed  to  by  the  said  Andrew 
«  Wilson  ?" 

It  was  alleged,  that  the  offer  of  L.  450  was 
given  for  the  purpose  of  preventing  another 
person  from  getting  the  contract,  but  that  it 
was  not  the  offer  read  at  the  meeting  of  trades- 
men, and  accepted  of  and  acted  on  by  the  par- 
ties. 


A .  witness  called  for  Kirkwood  was  desired  incompetent  to 

to  read  to  the  Jury,  from  a  pencil  note  made  by  erideoce,  or  a 

him  at  the  meeting  at  which  the  offers  were  wUnesVthe  con. 

1  tents  of  a  doca- 

rean.  ment  read  at  a 

Jeffrey  objects.— It  is  not  competent  by  this  ™"^^' 
note,  or  the  oath  of  a  witness,  to  prove  the  offer 
read  by  Brash.   This  is  an  attempt  indirectly  to 
prove  the  tenor  of  a  writing  by  parol  evidence. 

Moncreiff. — The  evidence  is  clearly  compe* 


L. 
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Wilson       (eut,  uoder  the  first  issue,  to  show  that  the  of- 
KiRKWQoo.     far  mentioned  there  was  not  the  one  read  by 
-^  Brash. 

Jeffrey. — The  offer  in  process  may  be  shown 
to  the  witness,  and  he  may  be  asked  if  that  was 
the  offer  read. 


Loitn  Cmi:F  CoMMissioNKR.-*-If  this  had 
been  made  to  rest  on  the  ground  that  it  was  ne- 
cessary to  prove  the  tenor  of  the  writing,  I 
should  have  had  difficulty  in  holding  that  this 
was  a  paper  of  the  description  requiring  that 
formal  mode  of  proceeding*  But,  to  entitle  a 
party  to  give  parol  evidence  of  the  contents  of 
a  written  document,  he  must  show  that  he  has 
taken  such  steps  as  are  necessary  to  get  produc- 
tion of  the  writing. 

In  the  present  instance,  I  think  the  course 
suggested  by  Mr  Jefirey  the  best ;  my  object  is 
to  see  .that  the  rules  of  evidence  are  not  violated 
in  proving  the  case. 

An  offer  is  produced  for  L.  450 — this  is  to 
be  rebutted  by  proof  of  fraud  on  the  part  of 
Kirkwood  and  the  witness,  and,  in  such  a  case, 
the  rules  must  be  strictly  applied. 

Thene  are  two  courses  Mr  Moncreiff  may 
foUow,  but  he  must  stand  by  the  consequences. 


.^1. 
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It  18  clear  that  the  oflbr  mentioned  in  the  second 
issue  was  a  writing ;  and  if  it  is  wished  to  go  in* 
to  that  issue,  it  does  not  appear  to  me  that  Mr 
Moncreiff  has  so  prepared  his  case  as  to  entitle 
him  to  prove  it  by  witnesses. 
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Wilson 
Ktbkwood. 


An  objection  was  next  taken  to  the  question,   Evidence  admit. 
whether  the  pencil  note  was  taken  by  the  wit*  at  irhichl^mte 
nessatthetune?  S^uS^i;noie 

may  not  be  evi* 
dencetotheJiuy. 

Lord  Chief  Commissioner.— It  is  clearly 
competent  to  prove  that  the  pencil  note  in  pro« 
cess  is  that  which  was  taken  by  the  witness  at 
the  time  ;  but  it  does  not,  on  that  account,  go 
to  the  Jury. 

It  was  afterwards  proposed  that  the  note   a  note  made  by 

*-      \  a  witnen  is  not 

should  be  read,  as  the  witness  stated  it  to  be   evidence,  though 
the  ground  of  his  opinion  that  the  ofier  shown   the  ground  of  an 
to  him  was  not  the  one  read.     Lord  Alloway  hm^npon  dSiv 
having  found  this  to  be  a  verbal  bargain,  it 
would  have  been  competent  even  if  there  had 
not  been  writing. 

Lord  Chi:^f  Commissioner. — The  argu- 
ment ofiPered  rests  on  a  mistake  of  the  rules  of 
procedure  here,  and  I  should  be  deviating  from 
these  rules,  were  I  to  allow  this  memorandum 
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on  proof  o£  its  conteiits  tot  go  to  tbe  Jury.  ^  S 
think  the  evidence  may  be  legally  taken  to  this 
extent^  that,  according  to  the  recollection  of 
the  witness,  as  assisted  by  this  memorandum^ 
the  offer  now  shown  to  him  is  not  the  one  giren 
in,  and  read  at  the  meeting.  The  argument 
would  go.  the  length  that  every  memorandum 
would  be  receivable  in  evidence,  though  it  is 
only  good  to  refresh  the  memory  of  the  witness. 
The  question  then  is,  If  the  contents  can  be 
proved  ?  I  think  not,  as  you  have  not  taken  the 
necessary  steps  to  entitle  you  to  this. — All  you 
can  prove  is,  that  the  offer  at  L.  450  is  not  tbe 
one.  read  at  the  meeting.  I  cannot  violate  the 
rule,  that  a  memorandum,  taken  at  the  time,  is 
good  to  refresh  the  memory  of  a  witness,  but 
that  it  does  not,  on  that  account,  go  to  the 
Jury. 


Citcumttaiices  in 
which  parol  evi- 
dence of  the  con- 
tents of  a  writ- 
ten document 
was  rejected » 


f  Moncreiff. — We  beg  to  tender  a  Bill  of  Ex- 
ceptions on  this  point.  On  the  second  point, 
we  maintain  that  we  are  not  bound  to  prove 
the  tenor  of  such  a  writing,  and  that  such  a 
proceeding  is  excluded  by  the  nature  of  the 
issue.  In  the  Court  of  Session,  we  were  at 
issue  on  the  fact,  that  there  was  an  offer  for 
L.550. 
It  was  intimated  by  your  Lordship^  that 
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notice  should  have  been  given,  but  that  does  not       wtLfioir 
apply  where  the  document  has  been  traced,  as     Kirkwoob. 
in  this  case,  to  the  party.  Ph^lI^JJC^ 

Jeffrey. — With  much  submission,  this  is  a   ^^  ^**- 
document  requiring  a  proof  of  the  tenor,  as 
much  as  any  solemn  document.     There  is  no- 
thing  in  the  issue  to  exclude  the  idea  of  his 
producing  the  writing. 

Even  in  proving  the  tenor,  this  parol  evi- 
dence would  not  be  competent ;  and  reference 
to  the  law  of  England  only  tends  to  mislead, 
as  by  that  law  proof  is  allowed  of  the  contents 
of  bonds,  and  other  important  writs,  which 
would  certainly  be  incompetent  in  Scotland. 

Lord  Chief  Commissioner. — There  is  no 
situation  in  which  the  Court  feels  more  anxie- 
ty than  the  present ;  but  it  is  one  of  its  most 
prominent  duties  to  decide  questions  of  this 
sort,  and  to  see  that  no  irregularity  is  commit- 
ted. 

If. the  decision  is  wrong,  it  is  expensive  to 
the  party  to  have  the  judgment  corrected ; 
and  even  if  it  is  right,  it  may  be  right  in  such 
strictness  as  to  lead  to  injustice  in  the  particular 
case ;  but  the  general  rule  must  not  therefore  be 
violated. .  It  has  been  the  tendency  of  the  kw 
of  England^  since  the  time  of  Lord  Hardwicke, 
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Wilson  to  admjit  rather  than  reject  evidenc^t  bi^it  this 
^j^jc^oD.  tendency  has  not  extended  to  questions  of  this 
""*^  nature ;  there  has  been  no  disposition  to  admit 
evidence  of  the  contents  of  a  written  document, 
without  strict  proof  that  the  proper  means  hare 
been  used  to  get  production  of  the  writing  ;t-^ 
the  principle  of  this  is  clear — it  is  that  the  best 
evidence  ought  to  be  produced. 

What  Mr  Phillipps  says  does  not  apply  here, 
as  he  is  treating  of  what  will  form  the  ground 
of  an  action,  and  not  of  the  evidence  of  a  con- 
tract. 

I  have  intimated  my  opinion  as  to  the  ne- 
cessity of  proving  the  tenor ;  but  we  ought  to 
be  doubly  cautious  in  allowing  proof  of  the 
contents  of  a  written  document,  as  it  may  ap* 
pear  more  contrary  to  the  principle  of  the  lisiw 
of  Scotland  than  it  is  even  to  that  of  Engliand. 
We  must  be  very  cautious  of  relaxing  the  rule^ 
as  we  should  every  day  find  the  attempt  ipade 
to  supply,  by  parol  evidence,  the  want  of  a  writ- 
ten document.  It  is  said  that,  by  going  through 
the  vjrbole  proceedings  in  the  Court  of  Session, 
we  /shall  (ind>  that  sufficient  notice  was  given 
— but  the  diligence  ought  to  have  been  used 
here,  if  not  in  the  Court  of  iSession. 

As  to  t^e  ternas  of  the  issues,  they  cannot 
mean  that  they  are  aot  to  be  proyed  by  regu- 
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kir  legal  evidence,  and  it  would  not  be  legal      Wilson 
or  r^ular  to  allow  them  to  be  prored  lAi  this    KisKwaop. 
manner.     My  mind  is  relieved  by  the  eonsi*-     ^^^^y^-^ 
deration  that  it  will  go  to  the  Jury^  on  the 
^esfioh^  Whether  the  paper  in  prooeis  is  the 
one  given  in  and  read  ? 

A  iritneai  ivas  called  to  prove  a  note  by  his  cireumttancet 
brother  (now  dead;  of  the  o£Pers  made  atth^  aln^of  o^^ 

!•    ->     r  j^   A  handwriting  of  a 

meeting  oi  traaesmen*  penon  unce 

dead  wai  re- 
jected. 

Jefrejl 4^^Ther%  ift  no  proof  that  this  note 
is  correct^  or  that  it  was  taken  down  at  the 
time. 

Moncreiff.^-^We  merely  mean  to  ask  the 
same  questions  which  have  been  allowed  to  be 
put  to  the  other  witnesses. 

Lord  Chief  Commissioner. — At  first  it 
appeared  to  me  that  this  was  the  same  as  prov- 
ing what  the  dead  man  had  said.--^But  I  am 
now  ^tisfied  that,  if  I  am  bound  to  decide,  I 
must  reject  the  note. 

fjto  the  Jury.  J — This  is  a  mere  question  of 
fact,  which  comes  from  the  Court  of  Session, 
to  assist  them  in  deciding  the  case  y  and  as  it 
is  sent  without  instructions,  as  to  admitting  any 
particular  evidence,  which  might,  p<^rhapi,  be 
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WiLsoir      given  in  some  enes^  this  Court:  was . left  -to 
KiBKwoon.     decide  according  to  the  general  rules  of  -  evi- 
dence. 

You  are  not  to  consider  any  sum  as  proved 
under  the  second  issue,  as  I  have  decided  that 
the  evidence  offered  was  incompetent.  .  If  my 
decision  was  wrong,  there  is  the  means  of  cor- 
recting it ;  and,  on  reflection,  I  am  still  satis- 
fied  that  it  is  a  very  delicate  matter  to  admit 
such  evidence  as  was  offered.  Parol  evidence 
is  only  competent  in  a  solemn  proceeding,  such 
as  an  action  for  proving  the  tenor  of  the  writ- 
ing, or  when  the  party  has  taken  the  proper 
steps  to  entitle  him  to  give  secondary  evi- 
dence. 

The  consideration  then  is  on  the  first  issue, 
which  appears  a  simple  question*  and  that  it 
would  be  easily  decided ;  but  if  you  credit 
the  witness  Clydesdale,  there  is  something  like 
manoeuvring,  which  it  is  not  easy  to  explain. 
The  question  is.  Whether  this  is  the  offer  which 
was  given  in  and  read  ?  It  is  distinctly  writ- 
ten, and  you  will  not  presume  that  it  was 
wrong  read,  but  must  consider  whether  it  was 
read  or  not. 

His  Lordship  then  read  and  commented  on 
several  parts  of  the  evidence,  and  said, 
a  The  question  then  comes  to.  Whether  Mr 
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Arash  read  right  ?  as  four  witnesses  prove  that       Wilson 
he  read  a  different  sum  from  that  contained  in     jctbkwmb; 
this  paper.      It  will  be  better  to  make  the  re- 
turn in  terms  of  the  issue,  than  to  find  for  the 
pursuer  or  defender. 

Verdict. — On  the  first  issue  the  Jury  found, 
that  the  offer,  at  L.  450,  was  not  the  offer  read 
at  the  meeting,  nor  the  one  accepted  by  Wil* 
son ;  and  they  found  the  second  issue  not  pro- 
ven. 

J^ffff^  ftnd  Jameson,  for  the  Pursuer. 
J.  Macfarlane  and  Moncreiffi  for  the  I)efender. 
(Agents,  Gwin  Macdtmali^  and  Tod  ^  Wright.^ 

In  January  1824,  Mr  Moncreiff,  for  the 
defender,  moved  for  expences,  which  was  op- 
posed, on  the  ground  that  there  wete  mutual 
averments,  and  that  neither  party  had  gained. 

Lord  Chief  Commissioner. — It  is  clear 
that  the  defender  has  succeeded  in  his  cause, 
and  that  the  account  must  go  to  the  auditor. 
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Gibson  v.  Stevenson. 


fiWMtioD. 


Dimages  foot  de-   JXiMAGES  foT  defamation  in  a  newspaper,  call* 

ed  The  Beacon,   of  wliich  the  defender  was 
pniiter,  publisher,  and  proprietor. 

Defence. — The  editor  was  ready  to  publish 
any  statement  of  facts,  and  such  apology  as 
might  then  seem  proper.  The  pursuer's  pub- 
lic conduct  was  only  mentioned  incidentally. 
The  dl^g^ttions  are  true,  and  the  construction 
put  On  tne  (tai^sages  by  the  pursuer  are  un- 
warrantable. 


ISSUES. 

The  issues  contained  admissions,  that  the 
pursuer  is  a  writer  to  the  signet,  and  agent  and 
attorney  for  the  Bank  of  England,  and  was  em- 
ployed as  agent  in  the  trial  of  Frances  Mackay, 
which  took  place,  &c.  Also,  that  the  defender 
was  printer  and  publisher  of  the  newspaper; 
and  the  questions  put  were,  "  Whether  the  de- 
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fender  did  prmt  or  publish,  or  cause  to  be      Gib«on 
printed  and  published,  the  words?"  (which    Stkte'nson. 
were  quoted,)  and. 


u 
it 


**  Whether  the  4vfaoIe  or  any  part  of  the 
"  foresaid  words  are  of  and  concerning  the 
pursuer,  and  were  published  with  the  mali-  ^  ^  "^^^ 
cious  purpose  and  intention  of  injuring,  ^d 
^^  do  injure,  the  pursuer  in  his  private  and  pro- 
**  fessional  character,  and  do  falsely  and  inju- 
"  riously  hold  forth  the  pursuer,  in  capacity  of 
'*  agent  for  the  Bank  of  England^  as  having 
"  unnecessarily  brought  prosecutions  for  for- 
"  gery,  for  his  own  private  advantage,  and 
**  having  unnecessarily  expended  large  sums  of 
money  in  conducting  the  same ;  or  of  offi- 
ciously interfering  in  regard  to  the  said  for- 
'*  geries,  and  of  conducting  the  trials  and  pro- 
^^  secutions  for  the  same,  injuriously  to  the  in- 
^'  terest  of  the  Bank,  and  of  the  public,  and  un- 
•*  fairly  to  the  person  accused  ;  or  of  having  in- 
*^  duced  the  said  Frances  Mackay  to  admit  her 
*^  guilt,  by  promising  to  her  she  should  not  be 
"  tried,  and  afterwards  inducing  the  Lord  Ad- 
"  vocate  to  try  the  said  Frances  Mackay,  by 
**  concealing  the  promise  ?  And,  Whether 
^^  the  said  words  do  falsely  and  injuriously  set 
"  forth,  that  the  Court  of  Justiciary,  (wa  being 
"  informed  by  Sir  William  Rae,  Baronet,  the 
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Gibson    ' 

V, 

Stevsnson^* 


^*  former  Sheriff  of  the  county,  of  the  cirromn 
<<  jstraees  of  the  case,  meaning  the  ciroum^ 
*^  stances  set  forth  in  the  said  newspaper  reliu 
*^  tive  to  the  said  Frances  Mackay,  expressed 
<^  it;s  high  disapprobation  of  the  pursuer's  con- 
**  duct,^^,to  the  damage  and  injury  df  the  said 
"  pursuer  ?'*  , 


Thfire  were  two  other  quotations,  and  the 
question  upon  each  was,  ^^  Whether  the  said 
"  words  are  of  and  concerning  the  pursuer, 
*^  apd  are  false  and  injurious,  and  to  the  da- 
"  mage  and  injury  of  the  pursuer  ?** 

Tb^re  was  also  a  counter  issue. 


it 

« 

(C 

t( 
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Or,  "  Whether  the  pursuer  did  induce  the 
said  Frances  Mackay,  by  a  promise  that  dbe 
would  be  admitted  as  a  witness  against  others, 
to  make  a  declariition,  or  declarations,  admit- 
ting her  guilt,  and  did  afterwards,  notwith- 
standing said  promise,  and  by  concealing  the 
amk^  and  the  way  in  which  her  confbsaion  had 
been  obtained,  induce  or  prevail  upon  the 
Lord  Advocate  to  give  his  instance  against 
her,  aiid  did  afterwards  bring  her  to  trial, 
upon  the  1st  day  of  February  1819  ?'* 


A  promise  made       The  first  witucss  caUcd  was  Frances  Mackay. 

subsequent  to  r      .t  /*  i  -       .  •  i 

indictment,  to  In  the  coursc  Qi  her  crossfcxammation,  she 
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was  asked  if  she  had  given  any  written  promise       gibsok 

to  plead  guilty.  Stevensow. 

Jeffrey.— It  is  incompetent  to  prove  this,  as  pi^JiT^^i^^^ 

the  accusation  is,  that,  before  indictment,  the  criminal  charge, 

'  not  admitted  m 

pursuer  obtained  a  confession  by  a  promise,  and   evidence  of  the 

*  ^  ^  ^  ^       ^  Witness  hairing 

no  irrefinilarity  after,  will  justify  that  accusation,   been  induced  to 

^  •     \        T     J  -U  admit  her  guilt 

How  can  a  promise  to  plead  guilty  presume  a  previous  to  in. 

^  ^      ,       o  dictment 

promise  not  to.  try  ? 

Robertson. — It  is  competent,  under  the  pur- 
suer's issues,  in  diminution  of  damages,  and  al- 
so under  our  issues  in  defence,  to  show  the  ex- 
traordinary nature  of  the  proceedings  in  this 
case. 

Lord  Chief  Commissioner. — ^The  question 
as  put,  is  only  whether  she  gave  a  written  pro« 
mise  to  plead  guilty ;  but  from  what  has  been 
stated,  I  suppose  I  must  add  to  it,  suhseqttent 
to  indictment.  This  being  held  as  the  ques* 
tion,  it  is  a  proper  subject  for  the  decision  of 
the  Court.  This  question  is  not  put  in  chief, 
but  on  cross-examination,  and  it  is  no  doubt 
competent  to  make  out  the  justification  by  cross 
questions.  As,  therefore,  by  the  act  of  Par- 
liament and  act  of  sederunt,  it  is  competent  on 
cross-examination ;  is  it  competent  in  the  cause  ? 
1st,  Is  it  competent  under  the  issue  where  no 
justification  is  taken,  and  where  the  plea  is  not 
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Gibson       guilty  ?   2d,  Where  the  justification  is  taken, 
Stevenson,    will  it  sustain  the  justification  ? 

As  to  the  first,  the  whole  purview  of  the  law 
of  libel  is,  that,  though  there  is.  a  relaxation 
when  the  evidence  is  ofiPered  in  diminution  of 
damages,  still  it  must  have  reference  to  the 
thing  charged.  Now,  what  are  the  charges 
here  ?  The  first  is  a  charge  of  extortion  and 
unprofessional  conduct,  and  upon  this  no  justi- 
fication is  taken.  The  second  is,  that  the  pur- 
suer held  out  to  a  person  that  she  would  be 
taken  as  a  witness,  to  induce  her  to  confess  a 
crime,  and  that  he  afterwards  had  her  convict- 
ed of  the  crime. 

The  question  now  put  relates  solely  to  the 
second  charge,  and  how  can  it  be  said  to  go  in 
diminution  of  damages?-  If  the  .question  ap- 
plied to  any  antecedent  matter  relative  to  the 
subject  of  the  libel,  and  was  necessary  to  en- 
able the  party  to  defend  himself,  in  reference 
to  the  subject  charged,  or  if  it  related  to  the 
pursuer's  general  character,  it  might  be  compe- 
tent. But  being  an  inquiry  into  matter  subse- 
quent to  the  date  of  the  libel,  it  is  not  admis- 
sible. 

The  question  then  comes,  Whether  it  is  com- 
petent  under  the  particular  issue  ?  and  in  this 
view  of  it,  I  should  have  been  better  pleased  if 
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the  discussion  had  arisen  at  a  subsequent  stage       Gibson 
of  the  proceeding,  and  after  we  had  heard  more    Stevenson. 
of  the  evidence,  as  we  should  then  have  had 
much  better  means  of  knowing  whether  it  fell 
under  the  issue ;  but  there  is  no  impropriety 
in  putting  the  question  at  present. 

In  the  justification  much  of  the  libel  is  drop- 
ped ;  and  if  this  evidence  is  admissible,  it  must 
be  received  only  to  the  extent  of  the  justifica- 
tion. Now,  does  not  the  whole  justification 
rest  on  an  antecedent  promise  ?  There  is  not  a 
word  of  a  subsequent  promise.  I  shall  not  at 
present  say  what  a  promise  means,  but  I  hold 
that  the  issue  all  relates  to  a  precedent  promise, 
and  that  evidence  as  to  a  subsequent  promise  is 
incompetent,  unless  it  implies  one  precedent, 
of  which  there  is  nothing  in  the  evidence  point- 
ed at. 

• 

Lord  Gillies. — I  completely  concur  in  this 
opinion,  and  before  stating  what  farther  occurs 
to  me,  I  must  again  request  attention  to  the 
terms  of  the  libel.  The  libel  is,  that  there  was 
a  promise  to  call  this  person  as  a  witness,  and 
that,  by  concealing  this  promise,  she  was  brought 
to  trial.  , 

The  amount  of  this  charge  is,  that  she  was  ^ 
constrained  to  plead  guilty  from  the  confessions 
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Gibson       got  from  her  by  this  promise*   This,  indeed,  is 
Stevenson.    Stated  in  words,  for  it  is  said  she  had  but  one 

course  left,  viz.  to  plead  guilty — that  clearly  is, 
that  she  pled  guilty,  not  in  consequence  of  a 
written  promise  after  indictment,  but  by  con- 
fession on  the  promise  before  indictment. 

Here,  the  defender  says,  she  pled  guilty  in 
consequence  of  a  written  promise,  but  the  state- 
ment in  the  newspaper  is,  that  it  was  necessary 
for  her  to  plead  guilty — she  was  put  in  a  situa- 
tion which  rendered  it  necessary  for  her  to 
plead  guilty,  which  is  inconsistent  with  this 
being  done  in  consequence  of  the  written  pro- 
mise. The  inference  to  be  drawn  from  a  writ- 
ten  promise  is  the  reverse  of  what  is  stated  in 
the  libel.  I  state  my  opinion  with  diffidence 
from  the  little  experience  here  in  such  cases, 
but  it  appears  to  me,  that  it  would  be  just  as 
competent  to  prove,  in  diminution  of  damages, 
that  the  pursuer  attempted  to  interrupt  the  par- 
don, as  to  prove  what  is  now  attempted. 

One  of  the  Judges  of  the  Court  of  Justiciary 
was  asked,  on  oross-examination,  to  state  what 
observations  were  '  made  on  Mackay's  case  by 
the  Lord  Advocate  and  SheriflF  in  the  Rdbingw 
Roomv 
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Jtffrey^-^^  must,  in  point  of  regularity,       Gibson 
object  to  this,  lest  it  should  be  held  a  prece-    Stevekson. 
dent ;  but  if  they  take  it  of  consent,  wd  are 
ihost  anxious  to  have  it  stated. 

Lord  Chief  CoM»inssioNER.-^If  yon  do  not 
call  for  the  decision  of  the  Court,  it  cannot  be 
taken  as  a  precedent. 


When  the  deposition  of  a  witness  examined   The  pursuer 

,  ,  readiDg  part  of 

in  London  on  interrogatories  was  produced,    the  deposiuoD  of 
Mr  Je£Prey  stated,  that  he  willed  only  part  of  mined  on  inter- 

ia  ,     «  J  rogijtories  entit- 

iC  to  be  reaa.  les  the  defender 

to  read  the 

whole. 

Robertson  objects.  They  must  read  his  an« 
swers  regularly,  or  allow  me  to  read  them  after- 
wards. 


Lord  Chief  Commissioner.— ^This  arises 
otrt  of  the  difference  of  a  witness  upon  paper  and 
one  in  the  box.  If  be  were  in  the  box,  they  might 
pM  only  such  questioilis  as  they  choose.  If  the 
pu!rsuer  does  not  put  questions,  he  is  not  bound 
to  do  so,  but  the  other  party,  on  cross-exami- 
nation, may  put  any  question  that  is  competent 
in  the  cause;  It  is  to  be  regretted  that  so 
liiany  examinations  on  commission  are  neces<« 
sary ;  but  wh^n  an  examination  is  taken  in  this^ 
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Gibson       manner,  and  the  opposite  p^rty  bonajide  thinks 
Stevenson,    the  questions  sufficient  for  his  case,  must  he  not 

be  allowed,  either  now  or  after,  to  read  such 
parts  of  the  evidence  as  are  competent  ?  If  this 
question  relates  to  matter  which  the  Court  hold 
to  be  incompetent,  they  of  course  will  stop  it» 

Lord  Gillies. — The  pursuer  may  read  such 
answers  as  he  chooses,  but  the  defender  is  en- 
titled to  read  the  others. 


Incompetent  to 
88k  a  witness, 
whether  he  con- 
siders a  state- 
ment as  highly 
discreditable  to 
the  pursuer  ? 


An  objection  was  taken  to  a  question  put  to 
ft  Writer  to  the  Signet,  whether  he  considered 
the  statement  in  the  Beacon  as  highly  discre- 
ditable to  the  pursuer  ? 


Lord  Chief  Commissioner. — I  cannot  un- 
derstand how  this  is  a  competent  question.  It 
is  not  for  the  Bench  to  iinstruct  Mr  Jeflfrey 
how  to  conduct  his  case,  but  were  I  at  the  bar, 
I  would  ask,  whether  the  witness  understood 
this  to  apply  to  the  pursuer ;  and  whether  he 
considered  it  injurious  to  a  professional  gentle- 
man in  his  profession  ? 


In  opening  the  case  for  the  defender,  Mr 


In  opening  a 
case  to  the  Jury, 

c^ou^tto    M'Neill  stated,  That  there  were  letters  from 
^^^^^a»««-  the  pursuer,  which  showed  him  to  have  private- 
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]y  aiid  miJiciously  slander^  the  former  Lord       Gibsok 

Advocate.  STEvrKsoK. 

J^ey. — Mr  McNeill  has  stated^  that  there 
are  passages  in  this  private  and  confidential  cor- 
respondence which  ought  to  be  thrown  out  of 
view,  and  yet  these  are  the  passages  which 
^  he  brings  most  prominently  forward,  for  the 
purpose  of  creating  prejudice. 

Robertson. — When  a  qounsel  is  stating  his 
case,  he  must  state  what  he  considers  material, 
and  is  entitled  to  read  the  letters. 

Jeffrey. — The  rule  is  directly  the  reverse  j — 
it  is  only  documents^  that  are  clearly  evidence, 
that  can  be  read ;  and  if  they  are  even  doubt- 
fill,  the  document  is  described,  not  read. 

• 

Lord  Chief  Commissioner.— There  is  no- 
thing so  clear  as  the  manner  in  which  this 
should  be  managed,  if  the  usual  comkas  of  the 
bar  is  observed.  I  will  not  say  that  irrelevant 
matter  does  not  come  forward,  and  that  occa- 
sionally statements  are  made  which  ought  not 
to  be  heard  by  the  Court,  when  they  and  the 
Jury  are  sitting  together;  but  that  cannot  form 
a  rule  by  which  the  Court  is  to  decide.  An 
opening  speech  ought  to  be  descriptive  of  the 
nature  of  the  case,  but  ought  not  to  go  into  the 
details.     If  this  case  is  opened  in  the  manner 
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GijisoK       I  hate  described,  then  there  is  no  ground  for 
SrxTrKsoir.    interference.    Mr  McNeill  has  opened  the  eme 

mih  great  distinctness,  and  if  he  had  described 
this  letter,  then  there  would  ktve  been  to 
ground  for  interruption. 

This  is  a  matter  which  the  Court  must  refer 
▼ery  much  to  the  discretion  of  the  bar ;  but 
they  cannot  allow  counsel  to  read  a  documeut,, 
in  order  to  show  what  part  of  its  contents  is, 
and  what  is  not  evidence.  If  the  letter  is  not 
so  marked,  as  to  enable  Mr  McNeill  to  read 
those  parts  only  which  apply  to  the  cause,  he 
must  merely  describe  the  evidence,  leaving  it 
to  be  read  when  the  letter  is  given  in  evidence ; 
and  if  it  is  then  proposed  that  part  of  it  dbould 
be  read  not  applicable  to  the  cause,  the  Couit 
must  interfere. 

A  witness  for  the  defender  produced  a  letter 
from  the  Bank  of  England.  The  counsel  for 
the  pursuer  wished  the  envelope  also  to  be  pro^ 
dnced,  which  was  objected  to. 

LoBi>  Chief  Commissioner. — The  only 
questioik  iis,  if  this  is  not  too>  soon  to  ask  it,  as 
the  pursuer  iscleariy  artitled  to  it  on cross-est^ 
ammation. 
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Lord  Meadowbanky  who  was  Lord  Advocate       g«iioh 

at  the  date  of  the  trial  of  Frances  Mackay,  was  SrzvMvaoTf. 

called  as  a  witness^  and  was  shown  a  letter  which  a  lette/not^ 

he  proved  to  be  in  the  handwriting  of  his  clerk,  t^tX^ 

and  that  he  presumed  it  was  sent  of  the  date  it  Sc^iSt^  ^ 

Kq|*a  fresh  his  me- 

*  ^  mory. 

Jeffrey.'— Vfe  have  seen  a  copy  of  this,  and 
hold  the  greater  part  of  the  contents  of  it  inad- 
missible in  evidence,  and  object  to  the  whole, 
as  the  author  is  alive  and  present. 

Lord  Chibf  Commissioner. — ^What  occurs 
to  me  as  the  proper  course,  is  to  put  the  letter 
into  Lord  Meadowbank's  hand,  and  then  bis 
Lordship  will  state  the  facts  upon  oath.  I 
thought  there  had  been  a  consent  to  read  it ; 
but  as  that  is  not  the  case,  the  correct  way  is 
to  ask  the  facts  from  the  witness,  he  using  the 
copy  of  the  letter  to  refresh  his  memory. 

Lord  Meadowbank  having  sworn  that  the 
letter  was  the  communication  made  l>y  him, 
and  tbat^  so  far  as  he  knew,  it  was  correct. 

Lord  Chief  Commissioner. — ^Nothing  is 
so  clear,  as  that,  if  parties  agree,  to  have  the 
ktier  read,  that  cures  all  error.  But  if  a  par- 
ty objects,  then  it  is  equally  clear,  that  no  let- 
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Gibson  •     ter  of  any  mdividual,  except  the  pursuer  or  de- 

Stevenson,    fender,  IS  evidence. 

'^'"""^^^'^  As  one  party  says  this  letter  contains  matter 
which  is  not  evidence,  the  only  way  to  bring 
this  out  is,  by  putting  questions  to  the  witness, 
to  which  objections  may  be  taken. 

whSSf^rtofT        It  was  then  agreed  that  part  of  the  letter 
Smayi^  should  bc  read.     When,  this  was  read— 

gist  on  having 
all  read  that  re- 

utes  to  the  same       Jeffrey  read  a  little  more, 

matter.  ^      ^ 

Robertson  then  read  the  whole.     The  same 
rule  must  apply  to  both  sides  of  the  bar. 


The  Court  will 
not  interfere  to 
compel  the  Lord 
Advocate  to  dis- 
close communi- 
cations made  by 
him  to  the  Secre- 
tary of  Statei 


Lord  Chief  Commissioner. — It  is  said  that 
the  same  rule  must  apply  to  both  sides,  and 
this  is  clearly  true.  The  rule  is,  that  all  that 
relates  to  the  same  matter  may  be  read,  but 
subject  to  all  objections  as  to  its  admissibility. 

If  a  part  is  wished,  and  it  is  objected  that  it 
is  not  admissible  evidence,  then  the  Court  will 
decide;  but  the  general  rule  is,  that  it  is  in  the 
power  of  the  party,  against  whom  a  document 
is  produced,  to  have  all  read  that  relates  to  the 
same  matter. 

On  cross-examination,   Mr  Jeffi'ey  asked 
Lord  Meadowbank,  whether  the  implied  pro- 


182«.  THfi  JURt  COURT.  2^1 


mise  was  mentioned  in  the  communication  to       Gibson 
the  Secretary  of  State  ?  which  his  Lordship  de-    Stevenson. 
clined  answering,  unless  the  Court  ordered  him 
to  do  so. 

Lord  Chi£f  Commmissioner.— It  is  impos- 
sible for  the  Court  to  interfere. 


Ah  objection  was  taken  to  the  production  of  a  letter  not  evi- 
a  letter  from  the  Bank  of  England  to  the  pur-  f^ts  stated  in  it 
suer. 


Lord  CiIief  Commissioner. — This  cannot 
be  received.  If  the  facts  could  be  brought  to 
bear  on  the  case,  then  a  commission  ought  to 
have  been  taken,  or  the  witness  put  in  the  box, 
and  examined  in  the  same  manner  as  Lord 
Meadowbank  and  the  Lord  Advocate.  The 
facts  are  only  established,  by  their  having  stated 
them  on  oath ;  but  even  if  the  witness  were 
here,  he  could  not  speak  to  these  facts. 

On  an  action  for  a  libel,  there  are  two  de- 
fences : — First,  It  may  be  said,  there  is  no  li- 
bel ;  and  upon  this  point  much  ingenuity  has 
been  displayed  in  this  case.  The  other  de- 
fence is  a  justification.  The  fact  now  sought 
to  be  established  cannot  be  evidence,  either  on 
the  question  of  damages  or  justification. 
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Gibson  Cockbum  and  Jeffrey^  for  the  purmienp^ 

Stevenson.    TUs  IS  an  action  to  reoover  damages  from  the 

publisher  and  part  proprietor  of  the  Beacon 
newspaper,  for  a  gross  libel,  which  amounts  to 
this,  that,  as  agent  for  the  Bank  of  England, 
the  pursuer  swindled  them  out  of  L.  1200,  and 
that,  in  the  proceedings  as  to  Frances  Mackay, 
he  was  guilty  of  murder,  produced  by  fraud* 
Thii$  is  not  an  attack  on  public  or  political  con- 
duct, to  which  the  pursuer  would  never  object, 
but  on  his  private  and  professional  conduct, 
and  founded  on  falsehood. 

The  defender  refused  to  give  up  the  author, 
and  the  libel  was  repeated.  The  terms  of  the 
issue  \x\  justification  are  material,  as  they  limit 
the  defender  to  what  took  place  before  the  in- 
dictment* 

M^NH09  for  the  defender,  maintained.  We 
will  justify  all  the  statements  made,  by  proving 
the  facts  which  took  place.  Many  of  the  state- 
ments, to  which  the  pursuer  objects,  apply  to 

the  Bank,  and  not  to  him. 

At  the  time  Mackay's  declarations  were 
taken*  ^^he  was  treated  as  a  witness,  not  as  a 
p^r^on  accused. 

10 
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LOED  ChSBV  CoMMI68D0NBR.rr^Before  going         Gibson 

into  the  partkulam  of  this  case,  I  think  it  my  Stitsksov. 
duty  to  ohserre,  that,  in  every  case  of  this  sort, 
I  hme  made  it  a  rule,  in  imitation  of  some  o£ 
the  ablest  Judges  who  have  presided  at  trials  by 
Jury  in  matter  of  libel,  to  desire  the  Jury  to  keep 
in  mind  that  it  is  their  duty  to  construe  plain 
words  by  their  plain  and  obvious  meanings  and 
as  any  person  reading  them,  or  hearing  them 
in  the  common  oourse  of  a£&irs,  would  under- 
stand them.  You  are  not  to  make  nice  distinc- 
ticms,  as  to  who  is  meant,  or  what  is  meant. 
But  reading  the  passages  complained  of,  as  you 
-HOttld  in  your  own  room,  or  in  a  oofFee-room, 
you  are  to  say  whether  the  pursuer  is  the  peiv 
son  meant,  and  whether  the  matter  complained 
of  is  libellous  of  him,  and  is  falsely  and  ii\)uri- 
ouiily  said  of  him. 

On  the  first  part  of  the  publication  you  are 
to  say  on  the  evidence,  (which  his  Lordship 
stated  fully>)  whether  Mr  Gibson,  as  the  agent 
of  the  Bank  of  England,  is  held  out  as  having 
in  that  character  improperly  induced  the  Bank 
of  England  to  expend  large  sums  of  money  in 
the  prosecution  of  foigers  of  their  notes.  To 
the  second  part  of  the  publication  you  are  also 
to  apply  sound  common  sense,  and  to  slay  whe- 
ther the  pursuer  is  meant,  what  the  nature  of 
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Gibson       the  libel  is,  and  whether  it  is  not  a  more*  gnev' 
Stbve'nson.    ous  liber  than  the  first.  ^  The  accusation  is,  that 

he  induced  a  young  woman  to  confess  her  guilt, 
under  a  promise  that  she  should  not  be  tried, 
and  afterwards,  by  concealing  the  promise,  in- 
duced the  Lord  Advocate  to  try  her.  To  this 
issue  thete  is  a  justification  or  plea  of  the  truth 
set  up  by  the  defender ;  but,  on  comparing  the 
plea  with  the  libel^  it  appears  that  they  are  not 
co*ordinate,  as  part  of  the  libel  is  dropt  in  the 
justification.  Where  the  justification  does  not 
cover  the  libel  it  goes  for  nothing,  and  you 
have  only  to  judge  of  the  libel  j-r-where  it  does 
meet  the  libel,  you  must  consider  the  evidence 
by  which  the  justification  is  sustained .  by  the 
defender,  and  answered  by  the.  pursuer.  On 
this,  important  evid^ce  was  given  for  the  pur- 
suer, and  a  part  of  it  arose  out  of  a  letter  put 
in  evidence  by  the  defender,  which  shows  that 
the  application  for  the  pardon  of  the  young  wo- 
man was  not  grounded  on  any  promise  by  the 
pursuer. 

The  letter  of  the  Sherifi^  (Sir  William  Rae) 
is  strong  evidence  as  to  the  matter  in  the  libel 
being  false,  as  it  shows  the  pursuer's  determi- 
nation not  to  try  Mackay,  but  to  try  one  Cook ; 
and  that  that  was  the  opinion  of  Mr  C.  Ross, 


182^ 


THE  JURY  COURT.  225 


the  counsel  employed  by  the  pursuer  for  the       Gibson 

Bank.  Stevenson. 

The  matter  of  damages  is  exclusively  for  the 
Jury.  It  is'  not  unfit,  however,  to  state  princi- 
ples to  guide  your  decision  ;  but  as  it  is  diffi- 
cult to  find  cases  that  coincide,  we  must  take 
each  case  as  it  comes  before  us.  If  you  are  sa- 
tisfied that  this  gentleman  has  been  falsely  ac- 
cused of  bringing  unnecessary  prosecutions  at 
the  instance  of  the  Bank  of  England  for  his 
own  private  advantage,  and  of  inducing,  by  a 
promise,  the  young  woman,  Frances  Mackay^ 
to  make  a  confession  of  her  guilt,  and  of  after- 
wards breaking  that  promise,  and  trying  her  for 
foi^ery,  you  will  find  so  by  your  verdict,  and 
award  such  damages  as  you  think  fit.  Mr 
Gibson  has  a  public  duty  as  agent  for  the  Bank. 
1  remember  an  action  for  a  libel  against  a  pub- 
lic officer  who  was  libelled,  like  Mr  Gibson,  as 
to  acts  in  the  discharge  of  his  duty,  when  the 
Judge,  in  advising  the,  Jury  as  to  damages, 
said,  when  a  person  of  this  description  is  libel- 
led, and  the  libel  proved  to  the  satisfaction  of 
the  Jury — as  to  damages,  place  yourselves  in 
the  situation  of  the  party  libelled,  and  ask 
yourselves  what  sum,  according  to  your  own 
feelings,  you  consider  to  be  an  adequate  com- 
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Gibson       pensation.     By  attending  to  this  rule»  you  will 
stBVENsoN.    come  at  what  you  ought  to  give  as  damages  to 

the  pursuer. 

Is  there  proof  of  such  a  promise  as  induced 
Mackay  to  confess?  In  common  sense.  Is 
there  proof  of  what  the  defender  undertook,  to 
prove  ?  Or  is  it  only  proof  of  such  a  promise 
as  operated  on  the  conscience  of  the  Officer  of 
the  Crewn  to  prevent  her  suffering  ?  What  is 
the  promise  mentioned  in  the  libel  ?  Is  it  not 
such  as  a  plain  person  would  understand  to  be 
ar  promise  of  pardon  to  induce  her  to  confess, 
and  is  it  not  such  a  promise  that  is  said  to  be 
violated  ?  You  are  to  say  whether  such  h  pro- 
mise is  established  as  was  meant  by  the  libel  ? 

Sir  William  Rae's  letter,  referred  to  in  his 
evidence,  is  a  most  important  dot^ument ; — ^it 
was  given  in  proof  of  the  justification  }  but  it 
proves,  that  the  pursuer  was  anxious  that  Mac- 
kay should  not  be  tried. 

On  the  amount  of  damages,  it  is  delicate  for 
the  Court  to  touch,  and  always  dangerous  to  be 
full.  If  you  are  of  opinion  that  he  is  libelled, 
then  this  is  a  libel  against  a  man  high  ib  his 
profession. 

I  leave  the  case  with  you^  requi^sting  you  to 
consider  the  effect  that  would  have  been  prd-- 
duced  on  your  own  minds  by  such  a  charge. 
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Verdict  for  the  pursuer,  damages  L.  500. 

Motneretff'f  Jeffrey,  Cockbum,  Cuninghame,  and  Oibton,  for 

tke  Pursuer. 
Boberis<my  M^NeiUf  and  Menzies,  for  the  Defender. 
(Agents,  James  Satfdut,  w.  s.,  and  James  S.  WHsoft^  w.  s.) 
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AiTKEN  V.  Dudgeon. 


An  action  of  damages  for  defamation. 

Defence.— The  expressions,  if  used,  were 
used  in  Court,  and  were  pertinent  to  the  ques- 
tion at  issue. 


1822. 
Dec.  16. 


Damages  claim- 
ed for  defama- 
tion. 


The  issues  were.  Whether,  in  a  letter,  (which 
was  quoted,)  the  defender  falsely  and  injurious* 
ly  accused  the  pursuer  of  perjury,  in  a  question 
as  to  the  quality  of  tumip^seed  ?  And  whether, 
in  a  Justice  of  Peace  Court,  he  falsely,  mali- 
ciously, and  injuriously,  made  the  same  accusa- 
tion ?  And  whether  he  falsely  and  injuriously 
repeated  it  after  the  cause  was  decided  ? 


u 
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AlTKEN 

V. 

DODGEON. 

In  opening  a 
case,  counsel 
ought  to  describe 
a  document,  and 
not  to  read  it. 


la  opening  the  case  for  the  pursuer,  Mr 
MoncreifF  was  about  to  read  a  letter,  to  which 
Mr  JeflPrey  objected. 

Lord  Chief  Commissioner. — Describe  the 
letter,  and  state  that  you  mean  to  give  it  in  evi- 
dence. It  is  much  better  for  the  clerk  to  read 
it,  and  then  the  Jury  understand  it  to  be  evi- 
dence. 


Circumstances 
m  which  parol 
evidence  was  ad- 
mitted of  what 
the  defender 
swore  in  another 
court. 


A  witness  for  the  pursuer  was  asked,  on 
cross-examination,  Whether  the  defender  swore 
that  the  seed  was  pure  ? 

Moncreiff\  for  the  pursuer. — ^It  is  incompe- 
tent to  prove  a  proof  in  this  manner. 

Lord  Chief  Commissioner. — It  is  not  com- 
petent to  go  into  extraneous  evidence  to  prove 
perjury ;  but  they  may  prove  the  res  gesta  at 
that  meeting.  There  is  a  general  defence  on 
one  issue,  and  upon  that  there  cannot  be  a 
doubt  that  this  is  competent,  whether  it  is  so 
or  not  on  the  other  issues. 


Moncreiff'.'— 'The  facts  show  malice,  as,  in- 
stead of  making  an  apology,  the  defender  re- 
peats the  statement  in  the  Justice  of  Peace 
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Court.     Even  the  pritate  letter  would  have 
subjected  him  in  damages. 

Jeffrey. — This  statement  was  not  made  cool- 
ly, but  in  the  heat  of  discussion.  The  pursuer 
has  not  proved  either  malice  or  injury,  and  one 
or  other  is  necessary  to  subject  a  defender  in 
damages.  The  statement  in  Court  was  only 
that  the  evidence  was  false,  and  similar  state- 
ments are  made  every  day  by  counsel,  and  a 
party  is  entitled  to  more  indulgence  than  a 
counsel.  Malice  must  be  proved.  The  last 
issue  cannot  be  taken  as  a  separate  calumny, 
but  is  a  mere  continuation  of  the  proceedings 
in  Court. 


AlTKEN 
V. 

Dudgeon. 


Hutchison  v. 
Naismith,  May 
18,  1808,  M. 
App.  Delinq. 


Forteith  v.  Earl 
of  Fife,  VoL  II. 
p.  46a     Rnk. 
IV.  4.  §80. 
HklgioD  %f. 
Scarlett,  1  Bam. 
and  Aid.  232. 


Lord  Chief  Commissioner. — In  this  case 
I  shall  merely  give  a  short  explanation  of  the 
questions  in  the  issues.  On  the  first,  it  is  ma- 
terial that  the  letter  does  not  contain  the  term 
perjury,  but  it  is  for  you  to  say  whether,  in 
common  s^nse,  the  quotation  from  Mr  Erskine's 
work  implies  a  charge  of  that  nature,  and  if  it 
does,  then  it  is  false  and  injurious,  as  there  is 
no  justification  pleaded,  and,  consequently, 
there  could  be  no  proof  of  perjury.  This  be- 
ing contained  in  a  private  letter,  is  a  cir- 
cumstance material  for  your  consideration, 
though  undoubtedly  a  private  unpublished  let- 
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AiTKEN       ter  is,  by  the  law  of  Scotland^  a  ground  for  da- 

Dudgeon.        mages. 

The  next  point  is  the  proceeding  in  Court, 
and  it  has  been  recently  established,  that  here 
malice  must  be  proved;  and  is  the  foundation 
of  the  action.  But  it  does  not  require  direct 
evidence,  as  malice  may  be  inferred  from  facts 
and  circumstances.  In  a  cause,  either  a  party 
or  his  counsel  uttering  words  pertinent  to  the 
cause,  is  justifiable.  You  cannot  find  damt^es 
unless  the  words  were  needlessly  and  mali- 
ciously used,  and  if  they  were  so  used,  you  will 
not  weigh  them  in  golden  scales. 

It  has  been  proved,  that  words  to  the  efifect 
stated  were  used  by  the  defender  ;  and  he  was 
apititled  to  compare  the  evidence,  and  comment 
upon  it,  without  being  liable  in  an  action. 

It  is  said,  malice  is  to  be  inferred  from  the 
prior  letter  and  subsequent  statement ;  but  the 
letter  was  a  private  one  months  before,  and  the 
subsequent  statement  was  made  in  circum» 
stances  which  show  that  it  proceeded  from  pas- 
sion, not  malice. 

Upon  the  third  issue,  proof  of  falsehood  and 
injury  is  sufficient,  and  I  must  state  to  you, 
that  as  the  cause  was  decided  before  this  was 
said,  the  defender  has  done  what  entitles  the 
pursuer  to  a  verdict  on  this  issue ;  but  you  will 
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consider  the  circumstances  in  which  it  was  done, 
that  it  was  within  a  minute  of  the  decision,  and 
when  the  party  was  in  a  passion. 

If  you  agree  with  me  in  this,  and  if  the  first 
is  pot  a  charge  of  peijury,  then  the  damages 
for  the  third  will  be  such  as  wiU  not  much  gra- 
tify the  pursuer ;  and  the  case  would  have  been 
much  better  settled  by  some  farmers  in  the 
county  of  Ross  than  in  a  Court  of  Law. 


Hunter 
Cabsoi^. 


Verdict — "  For  tlus   defender  on  all  the 


issues. 


j> 


Moncreiff' and  Cockbum,  for  the  Pursuer* 
Jeffrey,  for  the  Defender. 

(Agents,  AintUe  ^  Macallan,  w.  8.,  and  Thomas  Walker,) 
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•  HuNTEE  V.  Carson. 

This  was  a  case  sent  to  try  certain  questions 
of  fact,  to  enable  the  Court  of  Session  to  decide, 
whether  the  defender  was  liable,  as  cautioner, 
for  James  Gordoa  in  Overlaw,  for  the  price  of 
a  number  of  cattle. 


1822. 
Dec.  20. 


Special  findings 
in  a  question, 
Whether  the  de- 
fender had  gua- 
ranteed the  pay. 
raent  of  the  price 
of  a  certain  num- 
her  of  cattle. 
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Hunter  The  trustee  OH  Gordon's  estate  was  called, 

Carson.  and  the  duplicate  of  the  proceedings  in  the  se- 
rhT&mh^ot  questration,  made  as  directed  by  the  bankrupt 
E^jTSe        act,  was  produced. 

Cockburnj  for  the  defender,  objects,  The 
original  ought  to  be  produced. 

Jeffrey* — This  is  made  under  authority  of 
the  statute,  and  is  lodged  as  evidence  in  the 
Court  of  Session. 


trustee  in  a 
bankruptcy  re- 
c^yed  as  evi- 
dence. 


Lord  Chief  Commissioner. — There  is  a 
great  difference  between  a  private  copy  and 
one  made  by  statute ;  and  this  is  a  document 
which  the  Court  of  Session  are  to  act  upon. 
After  looking  at  the  clause  in  the  statute  his 
Lordship  said,  this  copy  is  evidence  for  every 
purpose  for  which  the  Sederunt  Book  is  evi- 
dence, and  must  be  received. 


Incompetent  to 
proye,  by  the 
trustee  on  a  se- 
questrated es- 
tate, that,  from 
the  declaration 
of  the  bankrupt 
and  states  of  ac- 
counts, the 
bankrupt  was 
insolyent  at  a 
particular  date. 


The  trustee  was  then  asked.  Whether,  from 
the  declarations  of  Gordon,  the  state  of  ac- 
counts, or  otherwise,  he  could  state  whether  he 
was  insolvent  on  2(ith  October  ?  An  objection 
was  taken,  that  the  declarations  of  the  bankrupt 
were  not  evidence. 

LopD  Chief  Commissioner. — The  objection 
to  this  is  very  strong.     Suppose  it.  had  been 
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upon  oatb,  still  it  is  in  -  another  proceeding, 
with  other  parties.  This  Court  must  have  the 
evidence  upon  oath,  and  in  presence  of  the 
Jury,  but  I  have  no  objection  to  calling  Gor- 
don back  to  speak  to  the  facts,  and  you  may 
examine  him  from  the  declaration. 

TPTiighanif  for  the  pursuer,  wished  the  Jury 
to  return  to  the  Court  of  Session  the  precise 
words  that  were  used. 

Cockbum  admitted,  that  the  liability  depend- 
ed on  the  precise  words,  but  that  the  words 
proved  were  such  as  were  constantly  used  in 
markets,  without  the  least  intention  of  becom- 
ing a  cautioner. 

Lord  Chief  Commissioner. — The  case  has 
been  cooicluded  without  evidence  for  the  de- 
fender ;  but  to  entitle  you  to  find  for  the  pur- 
suer, you  must  be  satisfied  that  he  has  proved 
the  different  issues,  and  must  attend  particu- 
larly to  the  words  used  by  the  different  wit- 
nesses. It  has  been  correctly  stated,  that  you 
are  not  to  decide  the  right  betwixt  the  parties, 
but  to  return  findings  upon  the  issues,  that  the 
Court  of  Session  may  decide,  whether  there 
was  a  guarantee,  which  may  undoubtedly  be 
proved  in  this  manner.    The  return  may  either 
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HVNTEH 

V* 

Carson. 


be,  by  a  fi^dipg  for  th9  punni^rf  or  defeod0r# 
on  each  mW9  QF  by  r^^echomg  t\\e  terma  of 
the  i98Uop. 


Hi^  ]LQrd#hip  th^  wmt  through  tha  m- 
dence  applicable  to  «9cb  km^^ 


Verdict,^**^llbte  Jijtf  y  found  ifm  of  the  isiues 
not  proven ;  and  on  the  Qth&t9,  they  found 
certain  expressions  which  bad  been  used  by  the 
defender  at  the  time  the  cattte  were  sold  i  and 
that  at  that  time  Gordon  was  in^lvent,  but 
that  hj/s  inaolyeney  was  not  known  to  the  de- 
fender* 


Jeffrey  and  JVhigham,  for  the  Purs\ier« 
Cockbvrn  and  MaUland,  for  the  Def^d^. 

(Agents,  Welsh  ^  JEufart,  w.  s.,  Corrie  ^  JVelsh,  w.  s.) 


Facts  indorsed 
on  the  issue  by 
consent  of  both 
pardes. 


Whigham  moved  to  have  it  indorsed  bi^  the 
issues,  that  Hunter  and  Gordm  were  not  pi:ie- 
viously  acquainted. 

Lord  Chief  Commissioner, — You  muat 
show  to  the  Court,  that  it  is  expedient  to  in- 
dorse it,  and  then  you  must  satisfy  the  Jury 
that  the  fact  is  as  you  state  it»  This  is  the  se- 
cond ap^ication  of  this  sort,  and  in  the  former 
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case  the  Court  did  not  think  it  expedient  to  ex-      huntbr 
ercise  their  discretion.  Camon. 

Cockbum,—'We  also  wish  a  fact  indorsed, 
viz.  that  Grordon  was  notoriously  in  good  credit 
at  the  time.  I  have  all  along  regretted,  that 
there  was  no  issue  on  the  reputation,  which  is 
the  true  question  in  a  case  cf  this  sort,  ts  un^- 
der  the  return  to  the  last  issue,  the  other  party 
may  say  that  there  was  no  foundation  for  be- 
lieving him  solvent. 

Whigham. — There  is  nothing  in  this  case  of 
reputation,  but  of  representation. 

His  Lordship  intimated,  that  both  applica- 
tions appeared  to  him  to  be  £Eir  new  issues,  not 
for  the  indornng  detadied  facts.  But  by  con- 
sent of  the  parties,  his  Lordship  allowed  both 
to  be  indorsed. 
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Tytleb 

V. 

Macintosh* 


PRESENT, 
L0BD8  CHIEF  COM  HI  881  ONER  ANB  PITMILLT. 


,1823.  Tytler  V.  Macintosh. 

Jan.  10. 

DttD^  for  de-  This  was  an  action  of  damages  for  defamatioDy 

in  letters  written  in  1820  to  the  Lord  Lieute- 
nant and  to  the  Member  of  Parliament  for  the 
county  of  Inverness. 

Defence.— The  process  is  a  fishing  one, 
but»  so  far  as  the  averments  are  intelligible, 
they  are  denied.  The  defender,  as  a  Justice 
.  of  Peace  and  Freeholder,  was  entitled  and 
bound  to  make  confidential  communications  to 
the  Lord  Lieutenant  and  Member  of  Parlia* 
ment.  The  pursuer  was  the  aggressor,  being 
connected  with  the  Inverness  Courier  newspa- 
per, in  which  the  defender  has  been  grossly  de- 
famed. 

The  issues,  which  were  long,  owing  to  the 
recital  of  passages  in  letters  and  newspapers, 
which  were  complained  of  as  libellous,  put  the 
question.  Whether  the  letters  were  written  and 
sent  ?    Whether  the  passages  quoted  were  of 
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and  concerning  the  pursuer,  &c.  ?    There  was       Tytler 
also  an  issue  in  justification  upon  certain  reso*    Macintosh. 
lutions  passed  at  Inverness,  which  were  sub-      ""^^^^^ 
scribed  by  the  pursuer,  and  a  number  of  other 
persons,  which  the  defender  alleged  were  de- 
famatory of  him. 

Moncre^  moves  for  a  diligence,  before  put-  Jan.  12, 1821. 
ting  in  a  condeiscendence. 
Cockburru — A  party  is  not  entitled  to  a  di-   a  diUgence  for 

*  ,  ,        reooYeruig  writ- 

ligence  to  fish  for  grounds  of  action,  but  only  in   ings,  granted  be- 
modum  probattonts.     The  summons  contains   scendeooeput 
no  specific  charge,  and  is  irrelevant.  ^' 

Lord  Pitmilly.— -Before  the  institution  of 
this  Court,  if  any  question  had  occurred  on  the 
relevancy  of  a  summons,  we  would  have  granted 
a  diligence,  and  I  suppose  the  same  would  be 
done  here.  And  after  the  evidence  is  produced, 
if  this  Court  is  of  opinion  that  there  is  a  point 
of  relevancy,  they  will  remit  the  case  back. 

Lord  Chief  Commissioner. — Mr  Cock- 
burn  has  stated,  that  this  has  been  refused  in 
innumerable  instances,  and  I  recollect  the  cases 
of  Scott  %;•  M'Gavin,  and  Kerr  t^.  Duke  of  Rox- 
burgfae.  These  were  refiised  on  the  special 
circumstances  of  the  cases ;  but  I  should  be  ve- 
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Tytlbr 

V. 

Macintosh. 


ly  loath  to  vafy  the  rale  fixed  in  the  Court  of 
SoMon* 

So  far  from  this  summons  being  YBgae,  it  ap- 
pears to  the  Court  that,  by  the  other  party  de* 
nying  it,  an  issue  might  be  framed,  upon  which 
the  case  might  be  tried,  and  the  witnesses  cal- 
led to  produce  the  letters  at  the  trial. 

As  to  a  condescendence,  it  is  not  necessary 
for  the  question  of  relevancy,  which  lies  behind ; 
but  if  this  would  be  granted  in  the  Court  of 
Session,  I  shall  not  object. 


Lord  PitMiLLT^-^The  general  rule  in  the 
Court  of  Session  is,  not  to  grant  the  diligence 
before  the  condescendence  is  put  in,  but  when 
necessary  it  is  granted. 

Lord  Gillies.  ^^That  is  the  undoubted 
rule. 

The  diligence  was  accordingly  granted^ 


Nov.  21,  1821. 
Circumstances 
in  which  a  dili- 
gence for  reco- 
vering writings 
was  refused* 


The  defender  subsequently^pplied  for  a  dili- 
genco  before  giving  in  his  revised  answers. 

Lord  Chi^f  Commissioner. — Granting  a 
diligence  is  a  very  delicate  matter,  and  it  ought 
not  to  be  granted,  unless  the  documents  are  dis- 
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tin^tiy  iltpMifled;  I  atn  not  to  hy  down  ^  jhile 
applidable  td  All  cases ;  but  were  I  to  frame  a 
general  rule,  I  should  be  disposed,  in  all  cafes 
of  this  natui^f  to  alloW  both  parties  to  come 
forward  on  their  own  strength,  and  without  the 
aid  of  the  Court.  But  on  attending  to  the 
pnttrtice  in  the  Coutt  of  Session,  and  also  here, 
we  do  not  carry  the  rule  so  far,  and  in  this  case 
we  assisted  the  pursuer,  as  his  specification  was 
sufficient!  But  not  so  on  the  present  occasion, 
as  we  should  be  granting  a  diligence  to  enable 
the  defender  to  recover  what  he  did  not  know 
at  the  time  of  bringing  his  action. 

A  defender  in  delicts  is  presumed  innocent 
till  the  rerefse  is  prored. 

Tlie  diligence  ought  not  to  be  granted  hoc 
statu,  as  he  can  obtain  part  of  the  documents 
without  the  assistance  of  the  Court.  Others  re« 
kte  tb  c(^respondence  with  high  authorities, 
the  production  of  which  in  evidence  may  not 
b^  compellable,  and  he  has  not  given  a  sufficient 
sipeeificdtion. 


Tytler 

V. 

Macintosh. 


The  diligence  wa's  tefused  hoc  statu,  and  an 
olrder  m^de  to  lodge  the  answers. 


At  the  trial,  in  the  course  trf*  the  examination 
of  the  I^rd  Lieutenant,  he  was  asked,  whether 


In  an  action  for 
a  libel  compe- 
tent for  the  pur- 
suer to  prove 
his  general  cha- 
racter. 
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he  thought  the  pursuer  a  person  who  would  be 
guilty  of  such  conduct,  as  was  charged  in  the 
issues. 

Jeffrey^  for  the  defender,  objects,  This  is  in- 
competent. 


Lord  Chief  Commissioner. — I  think  you 
may  establish  the  character  of  the  ^  pursuer  in 
general,  that  the  Jury  may  judge  whether  he 
is  capable  of  acting  in  the  manner  stated  in  the 
letters;  and  this  appears  to  me  the  proper 
course  of  examination. 


When  two  letters  were  proved. 

Jeffrey. — I  submit  .they  are  bound  to  pro- 


A  party  pro- 

ducing  part  of 

a  correspondence 

in  evidence,  not  i/»i/»i 

bound  to  pro.      duce  the  answer  to  the  nrst,  before  the  second 

duce  the  whole.  .  •       ^  .  •  ■, 

can  be  received  m  evidence. 


Lord  Chief  Commissioner. — I  cannot  or- 
der  them  to  add  to  their  evidence.  It  would 
be  strange  if  the  whole  of  a  correspondence,  to 
whatever  length  it  might  run,  must  necessarily 
be  produced.  It  is  clear,  that  you  may  give 
this  in  explanation  \  but  if  the  letters  produced 
contain  all  upon  which  the  pursuer  relies,  it 
would  be  strange  if  the  Court  were  to  interfere, 
and  say  he  must  produce  more. 
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During  the  examination  of  the  second  wit-  ^tle& 

nessy  a  letter  dated  in  1815  was  produced.  Macintosh. 

A  letter  in  18U 

Lord  Chief  Commissioner. — How  is  this  SJwLrawwfiT 

evidence  ?    It  may  be  very  good  to  refresh  the  2m2ion  felS. 

memory  of  the  witness;  but  being  shown  to  j^^**^" 
the  witness  does  not  make  it  evidence,  unless  it 
refers  to  the  matter  contained  in  these  issues. 


etterteat 


The  Clerk  of  the  Peace  was  called,  and  Acoprof 

shown  a  copy  of  a  circular  letter  sent  to  the  by  the  cierk"? 

different  districts  of  the  county  in  1817f  direct-  swomto  m  em 

ing  lists  to  be  returned  of  persons  proper  to  be  ^en'in  en! 

Justices.  ^•^^ 

Jejffrey.'~^This  is  not  evidence,  as  there  is  a 
person  here  to  swear  to  the  facts. 

Lord  Chief  Commissioner. — This  is  not 
yet  evidence ;  but  there  is  nothing  to  prevent 
it  being  made  so. 

The  Commission  of  the  Peace  for  the  county 
was  produced,  and  the  pursuer  was  about  to  call 
a  witness  to  prove  it. 

Jeffrey. — We  admit  this. 

Lord  Chief  Commissioner.*^^  any  thing 
proves  itself,  surely  this  instrument  under  the 
Great  Seal  does.. 


ted  as  a  wf  tete. 


jMS  0A«»  tried  IK  Jan.  10, 

Tytler  ^  witness,  examined  in  initiaHbus^  admitted 

Macintosh,  that  he  had  an  action  of  damages  in  depend- 

A'^on^ving  ^^^®»  founded  on  the  letters  upon  which  the 

nR  action  in  de-  present  aotloa  JTcstedr.    f      /  •^.'  r  >    ^  -^ 

pendenoe  for  de-     *^ 
fiiiliftdoii,'con- 
iaiiaed  w  letters 

m^issue^  admiu    g  /liOBiD  Ciii£F  Commissiok£r.f— That  may  af- 

fect  the  credit,  but  not  the  competency,  of  the 
witoess*^     m  n     -»*.  ^  •'.  ^  ••'    -*    "•  ^   e.i^..-»i 

t  leHe  :was  then  examined  and  asked,  Whether 
he  made  a  proposal  to  the  pursuer  to  establidi 
a  newspaper  ?>  To^hich  an -objection  wais  taken. 

Lord  Chief  Commissioner.  — -  We  may 
surely  have  it  from  the  witness,  that  he  made  a 
proposal ;  but  we  cannot  have  any  thing  tiiat 
will  render  Mr  Tytler's  conversation  evidence. 


i. «. 


It  was  proposed  to  put  into  the  hands  of  the 
Jury  a  printed  copy  of  the  letters  founded  on. 

Lord  Chief  CoMMissioNERr-^When  in  such 
hands,  there  can  be  no  suspicion  of  any  thing 
improper.  But  there  is  a  great*  objection  to 
printing  matter  of  this  sort  $  ad  it  might  get  in- 
to the  hands  of  the  Jury,  and  prejudice  their 
minds  before  they  came  into  Court.   ' 

Moncreiff  opened  the  case,  and  stated,  That 
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the  punaar  being  Sheriff  and  Vice*Lieutenant,       Tytub 
exposed  him  to  observation,  but  he  ought  alsOt    Macintosh. 
Qaitbat«cfiDiu^>  to  haye>tb^gre^er  proteetjon     ^^^'^'^^^ 
finxft  false  »ac(BMaf»oa.    The  ehavges/  9^^  uj^ 
nous,  and  are  admitted  to  be  false,  with,  tb4 
exeqition  of.ene^  upon  which  !t;hey. plead  the 
truth*  .  .  j 

(Thoigeneral  d^fenM  is  a  plea  that  the  let» 
ter&awere  confidential.  But  this  cannot  be 
maiBifcaiBed/  aa  the  defender: broke  jthe  co^frr 
denee.  •        ,.    "•  .1  ••  vi  •         /;      ,-) 

. }  Jeffrey. — tMo  proof  .tias  •  been  •  brpugbl  of  iq^ 
jui^i  and  certainly  none  of  patrimonial  loss ; 
theraetion  is,  therefore,  solely  fpr  ipjui^y  to  the 
feelings.     The  letters  were  private,  an4;^ 
dressed  to  the  proper  quarter  for  g^t^ng  the 
evils  complained  of  rectified.     They  do  not  t^ 
fiBct  the  private  chvacter  of  the  pursMer.  if 
. )  The  etatements:caniiot  he  held,  malieii^w^  m 
du3  defender!  had  probable  cause:  far  making 
tbenu    To  i^covec  damagea  for  a  sta()emeiiit  in  Boiler's  n.  p. 
CouiU  both  malice,  ani^^thfA  there  was  HQippor)  206,  (n.)  Le. 
bable  cause,  must  be  proived4  <.  v  ^  r  m  voL^p^sSS* 

...]u>Bi>  Cniiar  Commissioner. — Before  no- 
ticing the  terms  of  the  libel,  or  the  evidence,  I 
must  state  a<few  words  on  the  genenal^  matter: 
i^licable  to  the  case*   .  ^  lu    .    l  >  c .    i 


reversed. 


L 


S44 


CA^S  TRIED  IN 


Jau.  10, 


Tttler 
Macintosh. 


Forteith  v.  Earl 
of  Fife,  VoL  II. 
p.  463. 


In  every  civil  action  of  this  nature,  the  ques- 
tion of  libel,  or  no  libel,  is  a  question  for  the 
Court, — ^the  damage  and  the  qtio  ammOy  the 
intention  with  which  the  thing  was  done,  is  for 
the  Jury. 

In  all  the  issues,  there  is  a  conclusion,  put- 
ting a  meaning  on  the  letters,  and  the  question 
is  put  as  to  falsehood  and  injury,  which  is  all 
that  the  law  of  Scotland  requires.  Malice  is 
not  stated,  as  that  is  not  necessary,  except  in 
cases  which  are  protected  by  law,  as  statements 
in  Court,  criticism,  or  giving  a  character  of  a 
servant,  and  these  cases  are  regulated  by  pe- 
culiar rules.  Forteith's  case  was  one  of  this 
nature. 

But  it  is  said,  that  the  communication  being 
confidential,  it  is  protected  by  probable  caiLse. 
Probable  cause. is  no  justification  for  a  libel ;  it 
is  properlyapplicable  to  wrongous  imprisonment, 
or  malicious  prosecution,  and  is,  therefore,  to  be 
thrown  entirely  out  of  view  in  this  case.  If 
this  had  been  a  confidential  communication  to 
the  Lord  Chancellor,  or  to  the  Lord  Lieutenant^ 
with  a  view  to  the  alteration  of  the  commission 
of  the  peace,  the  Court  would  not  have  allowed 
it  to  be  disclosed,  as  it  might  be  detrimental 
to  the  public  interest.  This,  however,  is  not 
an  application  for  a  new  commission,  but  a  vo- 
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luntary  and  gratuitous  act  on  the  part  of  an  in-  Tytler 
dividual.  If  it  had  been  in  reference  to  a  com-  Macintosh. 
mission,  and  suggesting  persons  to  be  put  on 
and  kept  off,  even  though  it  had  gone  a  little 
beyond  the  mere  suggestion,  the  Court  would 
not  have  received  it ;  but  being  a  long  tissue 
of  observations  on  other  matters,  it  cannot  be 
held  of  an  official  nature,  and,  therefore,  we 
did  not  interfere  to  prevent  it  being  produced. 
The  only  question,  therefore,  is,  Whether  this 
is  false  and  injurious,  a  specific  proof  of  malice 
not  being  necessary  ?  But,  in  considering  the 
damage,  you  will  take  into  view,  that  the  state- 
ments were  not  published  to  the  world,  but  in 
letters  to  the  Lord  Lieutenant  and  Member  of 
Parliament.  The  defender,  however,  is  liable, 
whether  the  letters  were  confidential  or  not,  as, 
by  the  law  of  Scotland,  a  letter  to  the  party  him- 
self is  a  ground  for  claiming  damages.  The 
letters  to  the  Lord  Lieutenant  were  not  held 
confidential ;  and  if  there  had  been  any  public 
confidence,  they  would  have  been  objected  to, 
and  would  not  have  been  here. 

You  are  to  view  the  communication,  charged 
in  the 'first  issue,  as  entitling  the  pursuer  to 
maintain  his  action,  but  being  made  only  to  two 
individuals,  materially  affects  the  quantum  of 
damages. 
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Tytlek      .o^There  are  two  ways  of  meeting  a  case  of  this 
Macintosh,    soft^  by  denying  the  statement^'  or  taking  an 

issue  on  the  truths  If- no  isssiie  onthelrath 
iS*taken^  then  a  hbelloufi  statement  is  held  fake^ 
but  >  here  the  iMatement  is  pi^eved  to  be  false ; 
and  irrelevant^  if  the  intention  had  bonajide 
beeiK'to  obtain  a  new  commissionr* 


•«»tt  •     •»'>.t 


A.€ockb9tm. — We  hold  that  malice  is  neces- 
sary, and,  therefore,  wish  to  except  to  part  of 
the!  charge* 


^     '   ^    k  I 


J  LioR]>  Chief  Gommissioner.— You  may  ex-* 
cept«  but  must  consider  how  your  bill  will 
squarewithithe  terms  of  the  issues.  \i-  ^^^    >. 

Verdict  for  the  pursuer  on  all  the  issues^ 
damages*  L«  800. 


-       '    «     I  ^  *■'  ,  ■  -i  .  ■  ,  I 


Moncreiff,  Buchanan,  Robertson,   and   l^ytler,  for  the 

Pursuer. 
^fffr^>  Cockbum,  and  MathUon,  for  the  Defender. 
(Agents,  James  Tytler^  w.  s.  and  Mneat  Maebeauy  v.  8.) 


1823.  

Jan.  22.  present, 

A  rule  to  sho  lords  chief  commissioner  and  pitmillt* 

cause  why  there  . 
should  not  be  a 

To^Jp^t,  M^^y  moves  for  a  rule  to  show  cause  why 
»oir           *  "^'^  *"*''  should  not  be  granted.     Ist,  On 


^   ->         r  f 
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tll6  groiaid  tfaat  tke  "verdkt rwn  morr  geneftil       TvTLftk 
thMt  thtf  Avidence^  seveni  of  the  stBtements  not    MAcrNT06&. 
being" jfaltttkC   M,  :That  tiis  direction  giren  was 
conti^  to  law,  in  so  far  as  it  stated,  that  ma- 
lice wad  not  t^tssary  to 'found  the  claim.     > 

'  I^RD'iCaiEF  CoMMissioNBR.^^Were  the 
G§urt  to  grant  the  rule^  which  is  in  general 
t^rms^ '  withdttt  limitation,  both  the  grounds 
staMd  would  be  open.  .  But  I  wish :  to  draw^a 
distinction  between  them* 

' 'If  the  first  had  been  stated  alone,  it  would 
be  dangerous  to  entertain  a  doubt  upon  the 
siibj^t.  ^  This  is  a  general  verdict  in  the  terms 
in  which  it  is  found  ;  indeed,  if  it  is  not,  tbete 
CM  bo  no  general  verdict  where  there  is  more 
than  olio 'issue*  ^  We^  theivfore,  do  hot  grant 
th€  rule-  ott  this  ground. 

-^43tt(}  the  odier  ismoM;  important,  and  we  wish 
Ai^Mgi^utid  of  the  misdirection  to  be  more  deli* 
b6MteIy  diociissed  than  it  can  be  by  an  ew  partis 
statement.  The  subject  of  malice^  as  applica- 
ble to  actions  of  this  nature,  has  been  much  in 
my  mind,  not  only  at  trials,  but  also  in  prepar- 
ing issues.  My  attention  was  the  more  drawn 
to  it,  from  the  discrepancy  in  the  law  to  which 
I  have  been  accustomed,  and  that  which  I  am 
now  bound  to  administer. 


SIS'*  CASES  TRIED  IN  Jan.  i^9, 

Tytler  One  great  advantage  given  by  the  last  act  of 

Macintosh.    Parliament  relative  to  this  Court  is,  that  a  Bill  of 

Exceptions  may  be  taken  to  the  judgment  of  the 
Court,  whether  it  affirms  or  reverses  the  direc- 
tion given  at  a  trial,  and  when  the  judgment  is 
given  with  more  deliberation  than  it  can  be  at 
a  trial.  The  question  will  be,  Whether  the  di* 
rection  I  gave  was,  or  was  not,  consonant  to 
law  ?  Of  course,  I  can  have  no  note  of  what  I 
spoke,  but  that  will  come  more  out  to  recollec- 
tion from  the  discussion.  My  mind,  at  the 
time,  was  more  directed  to  the  subject  of  pro- 
bable cause,  which  does  not  apply  to  slander, 
and  to  warn  the  Jury  that  this  was  not  a  privi- 
leged case. 

At  first  I  wished  malice  inserted  in  the  is- 
sues in  all  cases,  but  was  told  that,  in  the  law 
of  Scotland,  falsehood  and  injury  were  suffi- 
cient. I  am  anxious  that  this  most  important 
question,  and  also  thai  as  to  probable  cause, 
should  be  discussed ;  and  I  feel  convinced,  that 
the  difference  of  the  laws  of  the  two  ends  of 
the  island,  will  be  found  to  be  more  in  words 
than  in  reality. 


1823.  ^  this  day,  the  hard  Chief  Commissioner 

Jan.  29.        gtatcd,  That  there  were  two  points  which  he  had 
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thought  particularly  necessary  to  mention  to       Tytlbr 

the  Jury,  from  the  line  of  argument  adopted  Macintosh. 

by  the  counsel  for  the  defender.  in^d!iiilSrfor 

1.  That  express  malice  was  not  necessary.  l^^nml^ 

2.  Thst  probable  cause  may  extinguish  the  "Tr,  but  it  is 

•^  ^  •  prewimed  from 

ground  of  an  action  founded  on  a  malicious   f»iwhood  ud  in. 
prosecution,  however  strong  the  malice;  but 
that  it  was  not  applicable  to  a  case  of  libel. 

In  the  Bill  of  Exceptions  which  was  handed  up 
on  the  application  for  the  rule  to  show  cause  in 
this  case,  I  am  represented  as  stating  that  th? 
Jury  were  not  to  consider  the  animus  injuriandL 
Now,  though  in  summing  up  a  long  case,  after 
fatiguing  attention  for  many  hours,  it  may  be 
possible  to  pick  out  a  sentence  which,  if  sepa- 
rated from  what  goes  before  and  follows  after, 
may  not  state  the  law  with  absolute  preci- 
sion. Yet,  in  the  present  instance,  I  am  sure» 
that  if  the  charge  is  taken  together,  it  muse 
have  laid  down  nearly  the  reverse  of  what  is 
stated  in  the  bill.  In  the  charge,  I  desired  the 
Jury  to  observe  that  the  issues  did  not  charge 
malice,  but  only  falsehood  and  injury,  and, 
therefore,  that  it  was  not  necessary  that  direct 
malice  should  be  proved.  I  then  drew  the  dis- 
tinction between  a  privileged  communication, 
in  which  the  law  presumed  that  there  was  no 
malice,  and  this  case,  which  I  considered  a  com- 
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tttlbk      mon  libel^  whearertke  iam  presvmed  tiie  tememi 
Maciktobh.   and  ItMtutienod  thein  nob  to  be  misled  bj  what 

had  been  stated  a»to  mdiied  and  pcobaUe  cause. 
I'ilMn  wen<>(tI»oiigb  the^  items  of  the«eGond 
issue/  bcing»  the  most^  comprehmusiTe,  and  sikat- 
ed^  thlKb4f  aniastion  wasbiscnight  fbs  a^iibel,  and 
no*  issuer  was  tdiemtbyt^he' defend^' t6  prove 
truths' distr  in  that  daseii  the  law  presumcid  the 
statenientit^rbe  ftdse)  ondiwould  have  done^so 
in*  this  case^  even  if  mo  proof  of  falsehood'  hsid 
been  hDongbtv  but  that'  in  this  case  all  tfac^ 
charges^  except  as  td-the  'Acddsmyandvlafiir'*' 
mary,  appeared  isome  to'be'di^oved.  i^  I  did 
net  state  ^hethel*  I  considered  malice  proved, 
and  it  is  nnnecessapj  now  to  state  my  iiliprai>- 
sion  on  the  subject.    ):^')  •   '  *  ./: 

>f  At  the  dOBchision  of  my  diarge,  Mr  Codk* 
bom  said,  that  he.  intended  cto  except  to  du^ 
direction,  that  tk^  Jury :were  to  exclude  maBet 
iiom  their  considevation,  upon  wMcb  I  warmd 
hioii  thBtk  would  be^diffidult  td  make  the^eJEi: 
ception  tally  with-the  conclu^ons  of  the  isdueeu 
The^appears  toi  me  it?wo  rotes  applicable  to 
Bills  of  £x4[3isptidQ^  to  a  churls  b^  a  J«dgie^ 
which  ought istriotl]^  to  be/attended  to.  '$'-'•  ^^ 
rThe  first  isi  thbt .  exueption  may  be^  takeit  to 
a  position  laid  down  by  a  Judge,  as  an  abstract 
proposition  in  iaw»    Such  as  the  direction  I 


r 
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ble  cause  as  «  defeHtfe  in^l/fc^'taiJfeV      ^^  <-^    ^^  ««'      Macintosh. 

i*^  The  ^sefcdftd  isj^tliae  When  ah  obSftrvatidn  is 
«tmtae(^a  TMilh  ikh^  poiMtHM^^  t^at  if  ttfBit  hk 
takc^'m  cdnneetion^itb^U  the  ot^liei^dOii^giniL 
tant  positions.  If,  in  the  preji^rit  cai6}^f^Wj[ 
Mratlge  delusidii,  I  'had  'litated  ^thAHh6  'attimu^ 
irguriandi  was  excluded  from  the  consideiitrQ^ 
^^^kk  '^Yf  stffl  that  must  be  taken  iti  conibec- 
tioil'  ^ifch  the  other  partsr  of  the  charge;  and  if 
it^is  taken  together,  it  lamounted  tb  this,  that 
no  malice  was  to  be  considered  but  that  which 
the^  law  implies  as  falling  'within  f^efaood; 


>  I         >   .  ■  •  >      «  w.« 


'^  Moncreiff\  for  the  pursuer.-^llie  law  is  per- 
fectly dear,  that  falsehood  and  injury  presumes 
Udice^and  if  the  defender  meant  to  insist  oh 
proof  of  malice,  the  applicatioti  ought  to  htivi 
been  to  insert  it  in  the  issue.  The  law  gives 
the  pursuer  the  presumption  of  malice;  *  and 
though  in  some  cases  it  is  loosely  said,  that  the 
#afit  of  Hialkd' rebuts  the  charge,  yet  that  ap- 
^ies  only  to  th&  privilege  cases  ;  as  in  a  dott^ 
iJSon ''libel,  it  merely  goes  in  diminutiofi  of  di^ 
iAagl^tf.  'Pf bving  no  tnalice  may  show  the  state 
6f  the  defender's  mind,  but  cannot  'take '  off 
the  falsehood  or  injury.  p?°W  '^-^y^- 

^      ''  diman,  28th  Ja- 

In  Lady  Gumming  Gordon's  case,  the  idea  j^^^y  *763,  m. 

^  ^  '  3436.    Jaidine 
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Jan.  89, 


Tttlbb 
Macintobh. 


V.  Critch,  22d 
June  1776,  M. 
343&    Wammd 
V.  Falconer, 
1 9th  November 
1771,  M.  13933. 
Thorn  V.  Ca- 
meron, not  re- 
ported. 


Craig  V.  Hunter 
and  Company, 
29th  June  1809. 


of  malice  was  excluded,  and  the  defence  of  pro- 
bable cause  was  ultimately  rejected. 

The  argument  for  the  pursuer  appears  to  us 
to  support  our  plea,  as  it  is  admitted  that  there 
must  be  an  animus  injuriandi  either  proved  or 
presumed.  It  is  inconsistent  to  state  that  there 
is  no  malice,  and  still  the  paiiy  is  liable  for 
presumed  malice. 

If  facts  and  circumstances  are  proved,  show- 
ing  that  there  is  no  malice,  the  case  is  brought 
within  the  principle  of  the  privileged  cases, 
which  are  so  privileged,  not  from  any  arbitrary 
rule,  but  because,  in  the  circumstances,  the  pre- 
sumption is  against  malice. 

The  cases  referred  to  show,  that  malice  is 
the  foundation  of  the  claim.  In  the  case  of 
Craig,  the  Court  held,  that  there  must  either 
be  malice  or  patrimonial  loss;  and  in  Lady 
Cummihg  Gordon's  case,  there  was  a  grievous 
injury  and  damage. 


Lord  Pitmilly. — I  had  the  advantage  of 
hearing  the  direction  given  in  this  case,  and 
have  had  my  recollection  refreshed  by  the  re- 
port, and  both  at  the  trial  and  now,  both  at 
first  and  on  review,  I  am  of  the  opinion  and 
belief,  that  the  charge  was  consonant  to  the 

law  of  Scotland. 

11 
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Most  distinct  directions  were  given  to  the       Tttles 
Jury,  both  on  the  grounds  of  the  action  and    Macintosh. 
the  amount  of  damages,  and  whether  this  could 
be  a  defence  to  the  action.    On  both  points, 
the  charge  appeared  to  me  conformable  to  the 
hw  and  the  evidence  adduced. 

It  does  not  appear  to  me  that  there  is  room 
for  dispute  on  the  principle  of  law.  Every 
lawyer  knows  that  malice,  or  the  animus  iryii- 
riandu  is  of  the  essence  of  the  charge,  and  the 
law  lays  down  two  cases.  In  the  first,  or  pri- 
vileged cases,  the  presumption  of  law  is,  that 
the  statement  is  made  not  animo  injuriandif 
but  in  the  exercise  of  the  privilege,  as  a  master 
in  giving  a  character  of  a  servant,  or  a  counsel 
in  stating  his  case,  and  in  these  cases  law  lays 
upon  the  pursuer  the  proof  that  the  statements 
proceeded  from  malus  animus* 

This  is  one  of  the  cases  that  are  not  privi- 
leged, and  in  all  of  them  the  rule  is  equally 
clear,  that  proof  of  the  animw  injuriandi  is  not 
necessary ;  but  that  falsehood  and  injuiy  is  all 
that  it  is  necessary  to  prove.  It  is  not  fairly 
stated,  when  it  is  said  to  be  the  principle  of  law, 
that  to  entitle  a  party  to  damages,  the  statement 
must  be  malicious  ; — the  question  is.  Whether 
the  party  is  bound  to  prove  malice  ?  That  he  is 
not,  is  proved  by  the  issues ;  for  the  question 
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tytl«»       puti  18^  W^th^i?  it  }8  Qf  wd  QQIU^miQg  the 
1IACINI09H.    pursuer,  and  whether  it  is  false  aad  iujuriQUs? 

Itiis  •iipti9^d«r.Yvhetbi^ri4t  f jfi  m^itms^m  the. 
ms^f  Ahm  tUm^imm  would  hKpei})^  eo  ifmiu^i« 

a  different  manner,  find  bbe:q«es|io9,]Qfxj»ali€^ 

YumH  )i^¥^.{iefmipuAraudtbe.Jbicy.wo}j^.not 
hi^ve  been  told,  tbatirfid^ehGod  md  i^jurgrtwiii 
attvthey  had  taivqui^e  into*  ..,>.; 
tnThe  inference  uf  maliee  is  iixed  helerebaiid 
by  a  rule  of  law.;  a&d  tlmh  analogous  to  other 
cases,  where  dole  isithe  fpuaidation  of  the  ac^ioiu 
iu  which  no  proof,  is  necsessaryf.bitt  law  mf<^a 
4a&^  malw  from  the  facts^  j  u . 

A  But  the  .chaiige  as  to  the  amount; of  damages 
W^fti  very  diflfereutt  ,  There  the  defence  is  en- 
titled to  fiousideration ;  and  your  Londshipidifts 
tinctly  desired  the  Jury  toi  consider,  that",  diis 
hadiOotJ^een.  fircsulated  or  pubhahed  tn.  the 
newspaper,  of  which  it  wsos  understooditfa^t  Ihie 
defender  waft  praprieter.  The '  diiffince  was 
fairly  before  the  Jiwry  in  judging.of  tlje  aioDuot 
of  dapiagesiii  Sut.it  was  not,  and  could  mfe 
prc^erlyi.be  skated,  as  a  defence  to  th»\afitia»k 
I  looked  into  a  great  many  authorities.: on  the 
subject,. but  shall  not  now  refer  to  them*.  .<;;k. 

JjQRD  GiLLisa^T-I  was  not  at  the. trial ;  but 
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I  completiely  concur  in.tb^  opinion  deliva^d.  Tytlse 
This  is  not  a  privileged  case,  as  the  defender  Macintosh. 
fir^iKH«i ip^/the jpofidibtiftl  ^itaationithat  ^en- 
titled  him  to  interfere*  The  confideneecvthkli 
if^^Itlp4ed  ^y.tjbe^d^&oiii^isifascqf j|istown(iseek«- 
ingKiS«4thii3<«wn9t  wM^  \m  ta^iwduae  the 
chfumW  of'»/jthirdtp««Qiisd  Neidieria  tl)nr« 
Mflff^'fniQb^aS'  fth^  of  ra  m^er  giyiiig  a  chaiac^ 
tm  qS  »iBw^mU  :  Jtoii  the  case  .oft<i  wnoion 
^in^  }pw¥ch;:th^  party  isjoot  Innmd  to  pmae 
Hffi  n)4)i<ie:  foKlbersthw  by.abowing  thatithe 
statements  werQ4ilfie{aadiqjttriwa&  ;  )o  •  -.  n 
Jf  thejT:  dT^ijQWntmii  they  v^ill:  be  presumed 
false;  and  iCiWjmiious.ftnd.falae^  they  will  be 
be^l  mf^icioitft:  Ip  tbit  case^  they  seem  toJiave 
hsen:proy!ed  £s(ise^  w|uch}HrasA.ivjorLof  si^koin 
M(^ation«-  ?  ,  .la  i.n'ti 

.crJ  cwndt^peesume,  thafe^the  direction  waft  to 
4iftlfigfLrd  the  proof  that  there  was  no  malice. 
Does  Mr  Jefirey  Hiaan  ta  hold  i^t  the  animm 
n^mi^fdk  irasi  comptelfdy  elided  h  If  m^  it  ^ap- 
pears  to  me  that.  Lihei  ap^oaticasi  fihoiild  Jnvie 
bMd^itoc^seb^aside  tiie^  verdict;  asiisontrary  to  evi- 
dmioe^^iBist  this  is  lof  Ul^ls.ijonsequence^  as.  the 
matice  is  infevred  foott  the  faiiehood .  and  injn* 
rgrur^The  idef€uid^r»  hoK^wr,  jwjw,  thatithe  Ju^ 
ry^ before. giiiagijdamages^  mu8t>he  satisfied 
that  it<was  djQinei«fialii|iously,  and  without  pro* 
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Tytlbr       bable  cause,  and  objects  to  part  of  the  charge 
MACINT08H.    on  this  subject. 

'-'^^"^  I  do  not  believe  any  individual  ever  spoke  for 

ten  minutes,  without  laying  down  propositions 
which  are  quite  erroneous,  if  taken  by  them* 
selves.  Even  this  Bill  of  Exceptions,  though 
prepared  with  care,  is  not  free  from  this  objec* 
tion.  It  states,  that  malice  is  the  sole  ground 
of  the  action.  According  to  this  doctrine,  the 
i^tements  may  proceed  from  the  basest,  most 
selfish  and  interested  motives,  and  still  the  par- 
ty is  not  entitled  to  claim  redress. 

But  what  did  the  charge  amount  to  ?  As  I 
understand  it,  the  amount  was,  that  no  proof  of 
malice  was  necessary.  In  my  opinion,  it  might 
have  gone  much  farther,  as  no  attempt  was 
made  to  elide  the  libel.  If  the  libel  is  false 
and  injurious,  the  animus  ir^uriandi  is  presum- 
ed ;  but  it  is  only  necessary  to  state  malice 
when  that  is  the  chief  motive. 

As  to  the  case  of  Cameron,  I  think  my  judg* 
ment  was  wrong,  and  that  the  Court  did  right 
in  altering  it ;  but  my  judgment  rested  on  other 
grounds.  I  thought,  in  that  case,  the  commu* 
nication  was  of  so  confidential  a  nature,  that  it 
ought  not  to  have  been  divulged,  and  the  want 
of  animtis  iiyuriandi  is  merely  stated  as  an  ad- 
ditional  reason  for  the  judgment.     The  pur- 
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suer  in  that  case  stated  what  I  hold  to  be  true,       Tytler 
that  a  man  may  be  liable  for  defamation,  though    Maciktosh. 
his  intention  is  to  benefit  another,  not  to  injure     "^—^v-**^ 
the  person  defamed. 

As  to  the  amount  of  damages  and  the  pro- 
bable cause,  these  must  be  left  to  the  Jury. 

Lord  Chief  Commissioner. — As  the  judg- 
ment of  the  Court  confirms  the  direction  given, 
I  should  be  sorry  to  occupy  time  by  going  into 
the  grounds  of  my  opinion.  I  thought  this  case 
might  be  understood  by  some  as  one  of  the  pri- 
vileged cases,  and  I  wish  it  could  have  been  dis- 
cussed on  the  abstract  point  of  law. 

In  cases  of  this  nature,  malice,  or  animus  in^ 
juriandiy  is  an  inference  of  law  from  the  false- 
hood ;  and,  in  the  present  case,  the  inference 
from  the  falsehood,  and  injurious  nature  of  the 
charges,  I  thought  sufficient  to  sustain  the  ac- 
tion, and  wished  not  to  embarrass  the  Jury. 

The  real  ground  of  error  on  this  subject  is 
confusing  that  which  reduces  the  damages  to  a 
nominal  sum  with  that  which  takes  away  the 
right  of  action. 

The  new  trial  was  therefore  refused. 

In  the  account  of  expences'  subsequently   Jan.  23, 1824. 
lodged,  there  was  a  charge  of  about  a  hundred 
guineas  as  the  expence  of  the  pursuer  coming 
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Gibsons  from  abroad  to  attend  the  trial,  which  was  dis- 

t>,  '  .    ■  •        ■     »  »  ' '  • 

Mark.  allowed  by  the  Court. 


PEESEyT, 
THE  LOAD  CHIEF  COMMISSIONER. 


182S.  Gibsons  t\  Marr. 

Jan2(K 

Damages  for  dc-    An  actioti  of  damages  for  defamation. 

famation.  ^ 

Defence. — The  circumstances  justified  the 
statements.  One  of  them  was  in  a  court  of 
law. 


ISSUES. 

The  issues  were,  Whether  the  defender, 
in  the  month  of  June  1820,  falsely  and  injuri- 
ously, in  presence  of  two  persons,  (one  of  them, 
Denovan,  a  late  superintendant  of  police,)  said 
that  the  pursuer  had  uttered  a  forged  note  of 
the  Bank  of  England,  knowing  the  same  to  be 
forged  ?  and  whether  he  maliciously,  about  the 
10th  of  July  1820,  made  a  similar  statement 
in  a  Justice  of  Peace  Court  ? 

Or  whether  he  applied  to  Denoiran  as  au  of* 
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fieer,  or  as  'having  been  an  officeir  of  police,       Gibsoks 
?witli  a  view  to  recovery  of  payment  of  the       Marr. 
note  i  and  whether  he  had  good  probable  cause 
for  stating  to  him  and  to  the  Justices^  that  the 
pursuers  had  issued  a  note  after  they  knew,  or 
had  been  informed,  that  it  was  forged  ? 

la  opening  the  case  for  the  defender,   Mr  on  an  issue 

Jeffrey  stated,  That  he  meant  to  call  the  attor-  f^nde/hadV©! 

ney  for  the  Bank  of  England,  to  prove  that  a  sudngXt  a. 

warning  as  to  forged  notes  had  been  given  to  CuSTbank- 

the  pursuers.  •  ^  ^ottgld? '' 

The  5o/..Gew.— The  defender  is  not  en-  competent  to 

proTe  that  warn- 

titled  to  state  this  in  opposition  to  his  plead*   ing  had  been 

•  ^  g»vcn  to  them  as 

ings.     I  do  not  object  to  proof  of  general 're^   to  other  forged 

...  ^  111  •    '  bank-notes. 

pute;  but  the  issue  as  to  probable  cause  is  con-    b.  of  Fife  v.  e. 
fined  to  one  note,  and  particular  facts  as  to   tees/vd.  i?*" 
others  cannot  be  proved,  either  in  justification   ^*  ^^' 
or  in  mitigation*       ^  .  . 

Jf^rey,— The  object  of  my  statement  was 
to  show  the  extent  of  the  probable  cause,^-^ 
th^  animus  with  which  the  public  statement 
was  made,— -and  the  extent  of  the  injury  suf- 
fered by  the  pursuers.  A  party  can  only  be 
bound  by  solemn  admissions  made  in  reference 
to  the  trial ;'  and,  according  to  my  recollbc-  Levcn  and  Young, 
tion,  that  was  the  nature  of  the  admission  in  ^'''*  ^'  ^'  ^*' 
Lord  Fife^s  case. 
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^^BsoNs  S^pjtq  C9i$ff  CoMMissi^NiaL^^I  should  have 
Maeb.  1(^1^  b^ltfi;  pleaaedf  if  it  had  suited  the  views 
of  ^owMi^L  or  tbi$  iodierest  of  ^ties^  that  this 
olgo^iw  h^  b^eOj  taken  tot  the  evidence  when 
f^n^^f&i  i  but:  I  do  not  object  to.  iti  being  tan 
ken  nowi  Tb0  Bar  I  havie  always  found  ready 
to  retract  any  thing  which  may  have  been  too 
bcoadly>j9t9t9d».  and  thece  is  no  instance  where 
the  «fui;4QS;  hi^va  not  taken:  the  retr^actation. 

Some  of  t^  points  I  shall  decide  ia  such  a 
manner  as  not  to  pfieqiude  the  party  from  ten- 
dering the  evidence ;  and,  in  all  eases,  I  am 
ipQst  anxious  that  Qvei^y  thing  as- to  admission 
or  r^ejecMpn.of  evidanpe,  should  be  understood 
at.the  Ume,  that  aiBiU  of  Excc^ions  maybe 
tp^dered  on  the. application  for  a  new  trial. 
.  Two  points  are  sfeted  hej^^  ;r— Ifi/*  That  the 
party  is  entitled  to  provie^  probable  oause,  fnom 
whatever  source  that  arises.  S^^Tbab  this  evd- 
j^^nceiscompetent  to  provetheamountof  injury. 
The  fiisj:,  Qbj^tiop  to  this  is.  the  admission  on 
the  face  of  die  apiswors^  and  this  is  said  to  have 
beiG^^4^ided  in  Lord: Fife's  CAse»  i|i  October 
1316.  I  wish  this. attended.. t0,  as  tliis  ded* 
s^9in,was.at  a  time  when  the  Court,  was  not 
an^e^  j^ith  all  the  power  it  now  possesses ;  for 
'  l]iy  an  aiet  of  sederunt^: 9th  July  ISl?*  §  3,.  a 
new  rule  is  introduced,  which  fiKes  admissioiis 
more  specifically  than  ihe  pleadings. 


18S3. 


THE  JURY  COURT.  96l 


This  Coutt  must  go  by  its  own  rnlesi  and      Gibsons 
the  decision  in  Lord  Fife's  case  cannot  apply       Marr. 
here^  as  it  is  dear  from  the  expression  there 
used,  that  that  spited  to  an  adnkission  made 
during  the  trid. 

Nea:tj  As  to  probable  cause.  It  appear^  to 
me,  that  without  infringing  on  the  law  of  Sf$(A^ 
land,  attention  may  be  paid,  in  personal  actions, 
to  the  good  common  sense,  though  not  to  the 
technicalities  of  the  law  of  England.  But  this 
has  not  been  brought  out  in  the  manner  it 
would  have  been  in  England  y  there,  probable 
cause,  as  a  term  in  pleading,  is  applicable  oi^ 
in  cases  of  malicious  prosecution^  wrongous  im- 
prisonment, and  other  actions  of  that  descrip- 
tion ;  and  there  it  is  not  sufficient  that  the 
defender  fails  to  show  probable  cause,  buC 
the  plaintiff  must  make  out  that  there  was  no 
probable  cause ;  and,  therefore,  it  is  not  an 
analogy  which  we  can  follow  here.  In  the 
present  case,  it  is  more  a  reasonable  ground 
that  is  meant,  than  a  probable  cause,  and  the 
proof  of  it  lies  on  the  defender,  not  on  the  pur-^ 
suer.  In  a  common  libd  this  is  no  defence, 
as  the  party  must  justify  on  the  Veritas^  and 
prove  the  truth  of  the  fact,  or  he  may  profe 
general  reputation  in  diminution  of  damages. 
In  the  present  instance,  it  ii  sufficient'  for 
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Grt^»ovrB       i^iie  defender  to  make  out,  that  the  statement 
Marb.        was  made  in  the  course  of  justice,  and  that  it 

^^^"      was  not  from  his  own  invention,  but  that  lie 

had  reasonable  ground  to  make  it*     This  is 

what  I  hold  to  be  the  meaning  of  probablef  cause 

in  this  is^e,  and'^I  rather  regret  that  the  term 

V«L  II.  p.  463.    got  into  the  issue,  as  in  Forteith's  case  we  ad«> 

mitted  proof  of  it  under  the  general  issue* 

Whether  this  is  admissible  in  diminution  of 
damages,  will  be  better  discussed  when  the  evi- 
dence is  tendered. 

The  issue  is>  Whether  the  communication  was 
made  toDenovan  the  officer,  with  the  view  of  re- 
covering the  note  ?  but  to  what  does  the  evidence 
tend?  Why  to  a  communication  madctby  the 
defender  after  the  case:  was  in  a  cour^  of  inves^ 
tigation ;  the  motive,  therefore,  could  not  be  to 
put  it  in  that  course.     The  evidence  must  be 
confined  to  establishing  reasonable  ground,  an- 
tecedent to.  the  communication  to  Denovan  and 
tp  the  Justices.  Any  thing  coming  to  his  know- 
ledge after  this  is  not  admissible;  but  there 
mfiy  be  facts  proved  rendering  even  this  admis- 
sible ;  if  there  >are  icircumstwces  of  evidence 
^bowing  reasonable  ground,  this  may  be  admis* 
sible  to  confirm  these. 

Oi^,  the  question,  Whether  it  is  admissible  in 
diminution  of  damages  ?  It  is  (^lear,  and  now  es- 
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tilblislied  in  this  Court,  tbat  the  truth  of  a  libel 
2s  not  to  be  given  in  diminution  of  damages ; 
but,  if  the  truth  is  pleaded,  it  must  be  stated  in 
an  issue,  with  time,  place,  and  circumstance. 

Proof  of  reputation  was  allowed  in  the  case 
of  Scott  and  M'Gavin  on  the  general  issue, 
though  proof  of  the  truth  was  refused.  In  the 
present  case  I  leave  it  open  for  discussion,  whe- 
ther proof  of  reputation  is  competent. 

The  judgment  now  is,  that  the  witness  is  to 
state  facts  known  to  the  defender  before  he,  the 
defender,  made  the  statement;  and  that  evi- 
dence is  not  to  be  entered  upon,  of  communi- 
cations made  to  the  defender  subsequent  to  the 
proceedings  ;  but  even  this  may  afterwards  be 
competent.  Upon  the  other  point  no  judgment 
is  given. 


Yd.  II.  p.  497. 


An  objection  was  stated  and  sustained  to  the 
admissibility  as  a  witness,  of  the  brother-in-law 
of  the  defender,  although  he  had  acted  as  his 
sole  clerk  at  the  period  in  question. 

An  objection  was  taken  to  Mr  Donaldson, 
from  the  Commercial  Bank,  proving  a  certificate 
of  the  note  in  question  having  been  stopped. 


The  brother-in. 
law  of  a  party* 
though  he  was 
his  8o]e  clerk, 
rejected  as  a  wit- 
ness. 


A  certificate  by 
a  witness  is  not 
evidence,  but  is 
good  to  refresh 
his  memory. 


Lord  Chief  Commissioner. — I  took  it  that 
this  certificate  had  been  given  in  of  consent, 
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\fixt  as  this  is  i^ot  the  casei  he  may  refd  ^t^  >tQ 
refresh  his  memory,  and  then  the  question  may 
be  put  to  him. 

» 

Tl^e  witness  stated,  that  he  Jkept  a  list  of 
forg^ed  notes  presented  at  the  bank,  and  the  per- 
sons by  wjhora  they  were  presented.  He  was 
then  asked,  Whether  there  were  more  present- 
ed by  the  pursuers  th^n  by  any  one  else  ?  Be* 
fore  the  question  was  completed,  and  also  after 
it  was  put, 

The  Solicitor  General  contended.  That  he 
^as  entitled  to  object  to  the  question  bqfore  it 
was  put,  as  the  only  competent  inquiry  was  as  to 
the  note  mentioned  in  the  issues^ 

Lord  Chief  Commissioner. — It  is  impossible 
for  me  to  decide  the  competency  of  a  question 
before  I  hear  it ;  but  now  that  I  have  heard  it, 
the  question  appears  to  me  premature.  The 
witness  should  first  be  asked.  Whether  he  show- 
ed this  list  to  any  one  ?  Whether  any  individu- 
als appear  in  it  more  frequently  than  others, 
and  then  the  question  comes  as  to  the  pur- 
suers. 


Incompetent  to 
agk  whether  a 
list  of  persons 


On  his  cross-examination  this  witness  y^Bs 
ced,  Whether  the  list  contained  many  respect- 
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able  jaames  ?  to  whi.cli  m  objectiQi^  was  talceo^ 
and  an  objection  was  also  tak^ji  to  the  list  bewg 
left  in  Court.  whT^^^I^ 

forged  notea  con- 
tains many  le- 

LoRD  Chief  CoM]^issipK^E.-**That  quesr  •!«*»"«  '^^•^ 
tion  is  no  more  good  on  eross-esiamination  thai^ 
in  chief  ^  but  I  do  not  see  bow  I  decide  any  thing 
in  this  cause  by  sayings  that  this  p«^r  is  not 
now  to  be  taken  away«  which  is  all  that  I  de^ 
cide  at  present. 

Mr  Gibson,  attorney  for  the  Bank  of  Eng.   circumstances 

^  w     ID  which  an  ad- 

land,  was  called,  and  asked,  Whether  he  made  in»«oQ  >°  ^« 

'  answers  to  a  oon- 

any  commumcation  to  the  defender  as'  po  the  descendence  was 

%  n   t  1      •  ,       .        .  l>eld  not  to  ex- 

conduct  Qi  the  pursuers,  relative  to  the  issuing  ciude  proof  of  a 

^  «  J         .      -^  fact    Proof  ad- 

01  lOrged  notes  /  mitted  that  the 

The  Solicitor  Qeneral,  and  Robertson^  ob-   wwnteg  m  to 
ject,  This  is  contrary  to  the  admission  in  the  an-  ^**  ^^^' 
swers,  that  they  did  not  know  this  at  the  time. 
The  objection  is  not  to  the  time  when  the  com* 
municatipn  was  made,  but  to  this  being  brought   2  phiuipps,  p. 
in  justification  without  an  issue  on  the  record* 

Jeffrey. r^ As  to  the  issue  being  confined  jto 
this  note,  it  is  surely  ^  principle  of  commpii 
sense,  and  not  depending  on  legal  subtlety,  tha^ 
a  person  would  have  better  reason  to  believe  the 
statement  true  if  he  had  been  infonnedi,  iroin 
such  high  authority,  of  similar  conduct  by  the 
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Gibsons      pftrt^  oti  a  fbrmer  occa^ibn. '  ''We  kay  prbbiable 
Mabh.       cau^  is  a  justification. 

Lord  Chief  Commissioner. — I  already  de- 
tided  that  this  does  not  exclude  the  proof  if 
competent  under  the  issue. 

The  question  is  confined  on  both  sides  of  the 
Bar  to  the  issue,  Whether  the  defender  had 
good  probable  cause  for  stating  this  ?  and  this 
issue  is  put  with  the  view  of  ascertaining  whe- 
ther he  had  reasonable  ground  for  doing  so, 
which  will  make  it  not  libellous  ;  but  if  he  had 
not  reasonable  ground  then  it  is  libellous,  and 
will  subject  him  in  damajg'esV  In  what  I  state, 
it  must  be  understood  that  Tarn  notdeciding 
whether  the  second  issue  is  made  out  or  not. 
What  is  the  complaint?  It  is  that  the  pursuers 
are  injured  by  a  statement  before  the  Justice 
of  Peace  Court.  To  this  the  defence  is,  not 
that  the  statement  is  true,  but  that' there  was 
good  ground  to  believe  it  true,  in  order  to  rebut 
the  malice.  The  question,  whether  probable 
cause  is  inade  out,  is  for  the  Jury,  but  the  evi- 
dence by  which  it  is  to  be  made  out  is  for  the 
Court. 

The  question  put  to  the  witness  is  put  witK 
the  view  of  establishing  the  probable  cause  in  the 
fourth  issue,  and  it  is  contended  that,  not  being 
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tnfonnation  as  to  the  particular  not^  I jii  qoes-  gibwi^' 
tion,  it  does  not  afford  probable  catise  for  the  Mars. 
statement.  "^  {    ^ 

The  objection  is  supported  by  referende  ^ 
authority,  and  by  general  reasoning.  It  is  Isaid 
this  is  not  evidence  of  general  character  but  as 
to  a  particular  fact,  and  that,  if  admitted,  it 
would  be  surprise. 

This  is  not  an  inquiry  into  general  character, 
but  into  this  particular  subject^  and  not  by  prov- 
ing particular  facts  but  by  general  evidence. 
On  the  general  reasoning,  if  the  defender  had 
taken  an  issue  on  the  truth,-  it  is  said,  and  truly, 
that  he  must  have  specified  time,  place,  &c.  But 
probable  cause,  or  reasonable  ground,  must  be 
one  of  degrees.  This  issue  relates  to  the  con- 
duct of  the  pursuers  as  to  bank-notes,  and 
they  must  come  prepared  to  show  that  it  fs 
pure.  Not  that  proof  will  be  admitted  as  to 
their  whole  lives,  it  must  be  confined  to  their 
conduct  about  this  time,  and  if  antecedent  to 
the  date  in  the  issue,  it  is  undoubtedly  rele- 
vant. But  1  am  clearly'  of  opinion,  that  if  the 
proof  only  amounts  to  a  suspicion  that  they 
passed 'Others  notes,  this  will  not  be  sufficiekit. 
But  the  question  is  inchoate,  and  I  hold  it  ad- 
missible if  limited  to  near  and  beforo  the  p<^riod 
in  question. 


S6B 
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Proof  of  warn* 
ing  giyen  in 
1817)  not  pro- 
bable cauBe  for 
makiog  an  ac- 
ciuation  in  1820. 


A  Justice  of 
Peace  admitted 
to  prove  the 
opinion  of  the 
Court  upon  a 
case  decided  by 
him  and  another 
Justice. 


Th^  question  being  so  limited,  the  witness 
stittedy  that  the  infonnation  he  gave  related  to 
the  year  1817*  He  was  then  asked  to  detail  the 
particulars  of  the  infiannation  giveui  to  which 
ail  objection  was  taken. 

LoBD  Chief  Coscmis^iqnbe. — :Tbat  relatcis  to 

* 

one  fact,  and  I  should  say  was  not  a  probable 
cause.  Not  being  near  the  time  in  question,  I 
hpld  the  question  incompetent; 

The  witness  being  one  of  the  Justices  present 
on  the  10th  July,  was  asked,  What  the  opinion 
of  the  Court  was  ?  which  was  also  objected  to. 

I<rORD  Chief  Commissioner. — Mr  Macfar- 
lane  was; asked  by  the  pursuer  as tothe opinion 
of  the  Court,  and  surely- in  a  Court  of  this  sort 
Mr  Gibson  may  be  asked  the  opinion  on  the 
day  on  which  he  was  present. 

JRobertson  opened  the  case  for  the  pursuers, 
and  stated,  That  this  was  a  charge  of  a  capital 
felony  made  against  respecteble  merchants. 
That  under  the  first. issu^  maJice  was  pre- 
sumed. .  Tkat  under  the  secottd  it  was  not  ne- 
cessary to  prove  direct  sdalice,  but  that  the  de^ 
fender  must  make  out  his  probable  cause. 
The  statement  must  have  been  malicious,  from 
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tibe  nitore  oS  this  diarge,  and  i^e  smallhei^sf  of     Gibsoits 
the  sum.  ^        Mabr. 

Jeffrey  saiid,  Thfe  ea^  has  no  foundation^  h^  gj^^ 

As  the  pursuer  has  failed  in  his  proof,  the  de^  m/i392l  ^*' 

ftofder  is  not  bound  to  prove  probable  cause;  g^J*"  "• 

but  he  will  justify  all  that  was  said.  ^  March  1766, 

M   13923 

Tl^  statement  was  first  made  in  particular  ^  Phiiupp^, 
djDcum8tanc68>  and  there  is  no  evidence  of  the 
statement  having  been  made  t6  the  Justice, 
and  there,  as  he  held  a  quasi  public  charactefr; 
probable  oause  would  justify  him.  Ersk.  iv.  4.  so. 

The  ISottciMr  General^^lt  is^  said  this'  pro^ 
eeeding  wa9  menely  to  -  recover  the  paltry  sum 
o£  @0&« ;  but  in  the  defences  iti  the  Cotirt  of 
Session^  he  repeats  die  slander,  which  showi^ 
this  not  to  have  been  his  object.  It  was^  said 
the'  application  was  to  Denovan  as  a  police- 
officer,  but  to  render  that  a  protection,  iv  must 
have  been'  in  prosecution'  of  a  crime.  Ersk.  iv.  4.  so. 

» 

Lord  ChierCommissioner..^— .THe  question 
first  to  tiyMU,  Whethw  the  libel  was  pronoun- 
ced^ and  if  pronounced,  then  whether  any  de- 
fence is  proved  ? 

A^  person  is  not  ehtitleld  to  take  the  law'in 
hbown  hand^  and  discuss  a^e^tioh  in  a^Hbd-- 
lous^form,  though,  in  certain  cases,  a  stattftiYent 
is  protected,  if  not  maliciously  made;  '  Hi^s  a 


i" 
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master  may  givjeia.lw}  charMter  t^tLmtVBBt  if 
he  did  not  act  from  malice,  but  upon  probable 
ground.  The  3ame  holds  as  to  atatemeata  in 
a  court  of  law,  whatever. m«y  be. the  effect  on 
the  party  injured,  but  there  must  be  probable 
ground  for  makjing  the  statement.        , 

Every  case  must  be  taken  according  to.  the 
allegation  and  the  proof.  The  allegation,  murt 
be  taken  from  the  issues,  th^  i«^oof  from  the 
evidence. 

The  gravamen  .of  (he  first  issue  is  the 
having  stated  that  the  .pursuers  papsed  the  note, 
knowing  it  to  be/orged,  and,  before  finding  da* 
mages,  you  m^8t  be  satisfied,  thit  words  to  thjut 
effect  were  used  of  the  pursuer,  and  lyereknown 
to  be  of  the  pursuer* 

The  question  of  libel  or  no  is.  for  the  Court, 
and,  in  the  present  case,  I  hav^  no  doubt  that 
the  words  are  libellous.  The  question  of  pub- 
lication is  for  the  Jury. 

A  question  is  raised  here  by  the  defender, 
as  Denov^n's  evidence  shows  that  there  were 
two  conversations,  and  that  at  the  first  iip  name 
was  mentioned,  and  if  this  had  beeii  all,  the 
case  would  not  have  been  brought,  or  there  must 
have  been  a  verdict  for  the  defender.  But,  aCr- 
cording  to  my  view,  you  must  look  to  both  con- 
versations. 

At  the  second  conversation,  the  defender 
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publi^ed  it»  and  unless^  he  justifies,  on  the  t;e-     Gibsonp 
riias.  and  proves  the  truths*  he  is  liable  in  da^       Ma&a. 
mages.      Not  being  a  voluntary  communica- 
tion, but  in  answer  to  a  question,  makes  no 
difference  on  the  question  of  ^publication,  what* 
ever  it  may  do-  on  the  amount  of  damages* 
You  ^re  to  say  whether  the  first  was  a  publica- 
tion ;.  on  the  second,  if  you  believe  the  witness^ 
I  tell  you  that  in  law  it  was  a  publication  ;  but 
you  are  to  consider  whether  it  was  false  and 
injurious,  and  voluntary,  so  as  to  entitle  to 
large  damages,  or  whether  it  was  drawn  out  by 
the  witnesSf 

If  you  think  there  was  no  publication  on  the 
first  occasioQ,  th^n  there  is  no. necessity  to  con- 
sider the  defence.  But  if  he  did  publish,  and 
if,  at  th^  same  time,  you  are  satisfied  that  he 
went  bona  fi4c  to  ask  advice  at  I>en9van,  and 
not  for  the  purpose  of  maligning,  then  I  tell 
you,  that  this  was  a  proceeding  in  the  course 
of  justice,  which  would  have  been  a  good  de* 
fence  without  any  counter  issue. 

On  the  second  issui^,  Ihere  is  no  doubt  that  a 
Justice  of  Peace  Court  affords  as  complete  pro- 
tection as  the  highest  Court  in  the  country. 
The  question  then  is.  Whether  it  was  done 
maliciously,  for  malice  puts  an  end  to  the  de- 
fence, or  on  good  bona  fide  grounds  of  belief? 
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61BSONS  Upon  the  issue  in  defence,  a  vety  diflScult 

Marr.  qiiiestion  arose,  which  I  was  called  Upon  td  de- 
"^  cide.  I  allbvVed  a  question  to  be  put  to  a  wil- 
ritess,  and  my  reason  for  allowing  it,  was  the 
limitation  in  point  of  time.  But  as  the  answer 
went  to  a  period  several  years  back,  and  relat- 
ed to  only  one  fatjt,  I  must,  in  law,  hold  this 
is  liot  probable  caii^e,  and  must  therefore  with- 
draw that  part  of  the  evidence  from  your  con- 
sideration. 

The  question  is,  If  the  ^  facts  proved  show 
that  he  made  the  statiement  malidiously,  or  that' 
he  had  reasonable  ground  to  go  into  Court  ? 
You  are  to  weigh  all  the  facts  and  circumstan- 
ces of  his  conduct  at  the  two  meetings  with 
Denovan,  in  judging  of  the  malice. 

On  the  first  issue,  I  tell  you,  that  there  was 
no  publication.  On  the  second,  you  must 
consider  the  malice.  On  the  third,  I  do  not 
think  sufficient  has  been  proved,  but  this,  and 
the  damages,  are  for  you. 

Verdict^"  For  the  defender  on  all  the  is- 
sues." 

J%e  Solicitor  General  and  RoherUdn,  for  thie  Pur$uer« 
Jeffrey,  Cqckburn,  and  Alison,  for  the  Defender. 
(Agents,  CampheU  4f  Mdcky'w.  s,y  and  James  Siicany  w.  s.) 


11 
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GiBSOK 
V, 

Chxap. 


PAISENT, 
LOEDS  CHISF  COM1CI88IONE&  AND  6ILLII8. 


Gibson  v.  Cheap.  isss. 

Peb.  10. 

This  was  an  action  of  damages  for  defamation,   A  p'™*^  5*^- 

^  '     ing  obtained 

in  which  the  defender  was  called  alonfi^  with    damages  against 

•*ir      o  •  1  T         /.         the  printer  of  a 

Mr  Stevenson,  against  whom  a  verdict  for  newspaper,  may 
L.500  damages  was  obtained  on  the  9th  De-  damages  against 
cember  1 82@,  ante  p.  208,  and  on  this  day,        the editor'ofUie 

Robertson  moves  to  have  the  defender  as-  ^^'* 
soilzied,  or  the  case  remitted  to  the  Court  of 
Session,  as  the  pursuer  has  got  reparation  from 
one  of  the  defenders.  The  debt  is  paid,  and 
cannot  be  demanded  a  second  time.  There  is 
no  Scottish  authority  or  case  on  the  subject ;  Hammond, 
in  England  it  is  taken  for  granted.  Fieading,  ?& 

Moncreiffi-^lt  is  admitted  there  is  no  autho- 
rity, and  there  could  not  well  be  any.  The 
defenders  separated  their  cases,  and  there  were 
separate  condescendences,  &c.  The  pursuer 
did  not  follow  out  this  case,  as  two  of  his  ma- 
terial witnesses  were  sent  out  of  the  country. 

Lord  Chief  Commissioner. — This  is  a 
fact  of  so  grave  and  serious  a  nature,  that  it 

s 
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ought  not  to  be  stated  without  being  support- 
ed by  affidavit,  that  the  party  may  have  the 
means  of  following  it  out,  if  the  statement  is 
false.  Your  character  is  sufficient  for  any 
thing ;  but  this,  of  course,  you  only  state  on  in- 
formation. 

The  summons  called  both  Stevenson  and 
Cheap  as  defenders,  but  it  charged  Stevenson 
as  publisher,  and  Cheap  as  author  and  editor, 
&c.  which  is  a  different  character  from  the  other. 
When  this  comes  into  Court,  the  first  act  is 
by  the  defenders,  who  gave  in  separate  de^ 
fences,  and  in  that  shape  the  case  comes  here, 
and,  of  course,  the  cases  were  separate,  and  se* 
parate  issues  were  framed. 

Moncreiff. — We  gave  notice  of  trial  on  both, 
but  finding  we  could  not  bring  the  witnesses 
to  prove  this  case,  we  countermanded.  If  the 
other  party  had  given  notice  of  trial,  we  would 
have  been  ready  with  an  affidavit  to  the  fact  I 
mentioned.  The  damages  in  the  other  case 
are  not  paid,  and  no  tender  is  made  of  the  ex-^ 
pences  in  this.  If  this  defender  had  admitted 
his  liability,  and  gone  to  trial  with  the  other,  it 
might  be  true  that  we  could  not  get  separate 
damages.  But  if  both  had  appeared,  there  is 
no  doubt  we  would  have  got  higher  damages. 
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as  Stei^nsan  stated  ids  personal  conduct  in  di- 
ndnvtion  of  damages.  This  case  is  quite  dif- 
ferent from  jm  action  for  debt,  and  tlie  autho- 
rity refetred  to  does  not  sppij. 

Mare. — The  defender  dmiied  being  the 
audior,  and  expectmg  both  cases  to  be  tried  to* 
gather,  we  took  no  issue  in  justificaticm. 

This  is  a  mere  civil  action,  and  must  not  be 
mixed  with  a  criminal  proceeding.  If  a  libel 
is  published  by  a  company,  and  damages  are 
got  from  one  member,  the  pursuer  could  not 
come  against  another. 

Lord  Chief  Commissioner. — If  Stevenson 
and  A.  B.  are  called  as  proprietors,  then  if  da- 
mages  are  recovered  from  one,  it  may  be  said 
the  case  is  at  an  end,  but  if  A.  B.  separates 
his  defence^  and  if  he  may  be  liable  in  a  dif«  j 
ferent  character,  this  varies  the  case.  The  act 
and  liability  of  the  author  of  a  libel  is  different 
from  the  act  and  liability  of  the  publisher.  The 
point  to  which  the  argument  should  be  direct- 
ed  is.  Whether  the  character  and  act  of  a  pub- 
lisher is  the  same  as  the  character  and  act  of 
an  author  ?  and  Whether  a  verdict  against  a 
publisher  rdieves  an  author,  or  against  an  au« 
thor,  relieves  the  publisher  ?  or  Whether  they 
are  not  in  a  different  idtuation,  and  incur  a  dif- 
ferent liability  by  different  acts  ? 
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j|for^.-~This  is  the  same  as  an  injury  to 
property.  If  a  person  employs  another  to 
break  my  windows,  I  may  call  both,  but  if  I 
get  redress  from  one,  I  cannot  also  seek  it  from 
the  other.  This  is  not  a  question  as  to  a  fine, 
and  the  amount  does  not  depend  on  the  situa- 
tion of  the  defender,  but  on  the  injury  sustain* 
ed. 
The  counsel  for        Mv  Jeffrey  began  to  speak  in  reply,  which 

a  party^  who  ob> 

tained  a  rule  to     WaS  objOCted  tO. 
thow  cause,  al- 
lowed by  the 

ourt  to  rep  y.  LqRD  ChIEF  COMMISSIONER. lu  StnCtnCSS, 

this  is  not  regular.  If  the  matter  had  been 
regularly  conducted,  they  who  applied  to  the 
Court  should  have  moved  on  one  day  for  a 
rule  to  show  cause,  then  on  a  subsequent  day 
you  show  cause,  and  they  answer.  But  this 
is  so  interesting  a  question  in  many  points  of 
view,  that  I  wish  to  hear  it  fully  discussed, 
and  to  look  into  it.  The  application  is  to  do 
one  of  two  things,  either  to  assoilzie,  or  to 
send  back  the  case.  The  first  this  Court  has 
no  power  to  do,  and,  therefore,  the  other  is  the 
only  one  to  which  it  is  necessary  to  attend. 
The  tender  of  the  expences  ought  to  have 
been  made  before  this  motion  was  made. 

^      The  case  was  delayed  to  allow  the  pursuer 
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to  consider  whether  he  would  consent  to  the 
motion,  upon  payment  of  his  expences. 

Two  days  after, 

Moncreiff^  s&idf  The  pursuer  wrote  to  the 
agent  for  the  defender,  offering  his  consent,  on 
payment  of  his  full  expences,  but  from  the  na* 
ture  of  the  answer,  he  cannot  now  agree  to  do 
so. 

Robertson. — If  the  pursuer  gets  his  expen- 
ces, he  has  no  interest  in  whether  they  are  paid 
by  the  defender  or  Mr  Stevenson.  We  pre- 
sent a  minute,  offering  the  expence. 


Gibson 


1823. 
Feb.  12. 


Lord  Gillies. — Both  parties  state  that  they 
wish  to  go  on.  I  do  not  know  what  right  Mr 
Stevenson  has  to  interfere.  This  minute  has 
not  been  seen  by  the  party,  and  is  not  the  one 
which  was  made  last  day. 


Lord  Chief  Commissioner.— This  minute 
alters  the  proposal  in  the  letter,  and  I  should 
say,  that  this  merely  states  Stevenson  as  the 
lender  of  the  money.  It  would  be  idle  to  de- 
cide the  general  question,  if  the  matter  is  to 
be  arranged. 

(The  defender  pressing  for  a  decision,  his 
Lordship  said,) 

This  case  was  referred  to  a  communing  be* 
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tween  tbe  parties.  A  propodtion  is  made  and 
rejected)  and  now  you  come  on  a  new  proposi- 
tion,  and  also  press  for  a  decision. 

In  this  situation,  the  Court  must  take  it  up 
as  a  common  case,  and  as  if  nothing  had  been 
said  on  the  subject  of  expences.  If  the  Court 
had  tbe  power  to  assoilzie,  the  question  as  to 
the  tender  might  be  embarrassing,  as  that 
might  be  necessary  to  entitle  the  party  to  his 
motion.  But  this  is  the  only  part  of  the  mo- 
tion to  which  it  applies,  and  as  that  is  not  with- 
in our  jurisdiction,  under  ekher  act  of  Parlia^ 
ment,  we  are  relieved  from  considering  it. 

The  motion  here  is  double — to  assoilzie  or 
remit,  but  both  are  rested  on  the  argument  that 
damages  have  been  found. 

Tbe  only  power  we  have  is  to  remit,  and 
from  the  nature  and  magnitude  of  the  case»  I 
am  most  anxious  on  the  subject,  and  wish  I  had 
had  more  time,  as  it  was  late  last  night  before 
I  was  aware  that  the  decision  would  be  called 
for. 

The  question  of  reference  to  the  Court  of 
Session  is  not  new  in  this  Court,  as  we  have 
done  it  in  several  instances  on  a  report  by  tbe 
Clerks.  In  the  case  of  Leslie  and  Blackwood, 
Ante  p.  164.  au  application  of  this  nature  was  inade,  on  tbe 
ground  that,  if  we  did  not  remit,  we  deprived 
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the  party  of  a  right  he  would  have  had  in  Eng*'  Gibson 
land  to  demur  to  the  action.  On  that  occa^  Cheap. 
sion  I  stated  fully  my  opinion,  and  I  believe  I 
satisfied  the  minds  of  my  brethren  and  of  the 
Bar  as  to  the  true  construction  of  the  ISth  sec* 
tion  of  the  act  59th  Geo.  III.  c.  53.  In  the 
opinion  I  then  stated,  Lords  Pitmilly  and  Gil- 
lies expressed  their  concurrence.  After  this 
decision,  and  after  the  trial,  and  a  call  by  the 
Bar  to  consider  it  again,  I  am  still  of  the  same 
opinion.  It  amounts  to  this,  that  there  are  two 
species  of  bars  to  such  an  action.— 1 5/,  Where 
there  is  law  and  no  fact — 2rf,  Where  the  law  is 
involved  in  the  proof  of  the  fact. 

When  the  law  occurs  in  the  first  form,  the 
Court  of  Session  can  decide  without  knowing 
the  fact,  and  a  knowledge  of  the  fact  will  not 
render  it  clearer.  In  the  second,  the  law  can* 
not  be  decided  till  the  fact  is  proved. 

If  in  this  case  the  trial  had  proceeded  against 
both  defenders,  what  would  have  been  the  pro- 
ceeding? The  one  is  charged  as  publisher, 
the  other  as  editor,  reviser,  and  author.  Mr 
Cheap  denies  that  he  is  author,  but  put  the 
case  that  the  party  is  proved  to  be  the  author, 
would  not  the  Judge  in  that  case  tell  the  Jury 
to  sever  the  damages  ?  and  then  the  party 
would  have  taken  his  Bill  of  Exceptions — ^tfae 
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damages  have  been  severed,  and  the  Jury  have 
given  Li.  600  against  the  publisher  j  at  present 
we  may  take  for  granted  that  every  thing  in 
that  case  is  complete,  and  now  Mr  Cheap  says, 
as  the  pursuer  has  got  reparation  of  the  injury, 
I  am  entitled  to  go  free. 

It  is  admitted  that  there  is  no  Scotch  autho- 
rity on  the  subject,  and  reference  was  made  to 
an  English  one,  at  least  to  a  general  book.  I 
wish  therefore  to  state  some  principles  applica- 
ble to  this  subject,  and  we  have  the  authority 
of  Lord  Stair  for  referring  to  England  on  ques- 
tions of  this  nature. 

The  claim  here  is  not  payment  of  a  debt, 
but  compensation  for  an  injury  done,  and  as 
the  question  is  one  of  compensation,  and  not  of 
debt,  there  may  be  as  many  compensations  as 
there  are  injuries  done,  but  not  two  compensa- 
tions for  the  same  injury.  On  reference  to 
England,  the  principle  laid  down  in  Pirrie's 
2  Bo9.  and  Pui.    casc  is,  that  there  may  be  as  many  actions  as 

there  are  parties,  but  that  damages  cannot  be  re- 
covered from  more  than  one  for  the  same  act.  If, 
for  instance,the  same  libel  is  published  at  Glas- 
gow by  one,  and  at  Aberdeen  by  another,  both 
are  liable  as  they  are  separate  publications,  and 
separate  acts  of  publication.  If  in  the  present 
case  Mr  Cheap  were  proved  to  be  joint  pub- 
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lisher,  and  the  act  of  publiishing  was  a  cdngle 
act,  then  I  would  dii^ct  the  Jury  that  com* 
pensation  against  the  other  publisher  had  al- 
ready been  given  for  that  act,  and  aione  could 
be  given  against  Mr  Cheap;  but  if  he  was 
proved,  to  the  satisfaction  of  the  Jury,  to  be 
the  author  or  editor,  then  another  question 
arises  as  to  whether  there  is  a  different  act  by 
the  author  or  editor  from  that  of  the  pub- 
lisher. 

The  act  of  the  publisher  is  sending  it  forth 
to  the  world,  the  act  of  the  author  is  delivering 
it  to  the  printer  to  be  printed ;  the  subsequent 
publication  is  a  joint  act,  and  there  is  a  joint 
responsibility,  but  the  first  is  a  distinct  act  on 
the  part  of  the  author.  If,  then,  it  is  made  out 
at  the  trial  that  the  defender  is  the  author, 
and  delivered  this  to  be  printed,  the  question 
will  be  brought  neatly  out.  The  Judge  will 
either  state  that  the  fact,  as  proved,  is  or  is  not  a 
distinct  act,  and  then  either  party  will  have  his 
redress  by  Bill  of  Exceptions. 

The  different  character  of  the  publication  is 
essential,  as  the  law  holds  that  the  same  injury  is 
not  to  be  again  compensated,  but  if  it  is  a  dif« 
ferent  injury,  then  it  is  to  be  compensated. 

Another  feature  of  the  case,  though  not  so 
striking,   is,  that  he  may  be  proved  editor, 
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Yflnxh  also  differs  from  publisher,  provided  be 
is  a  corrector  of  the  mannscr^,  and  the  Judge 
will  direct  accordingly. 

In  either  case,  a  Bill  of  ExceiM;ions  may  be 
taken  either  at  the  trial,  or  on  the  motion  for  a 
new  trial. 

In  England  there  are  two  ways  in  which 
this  might  be  stated,  and  though  not  material, 
it  is  a  satisfaction  to  know  that  the  defender  is 
not  in  a  worse  situation  here  than  he  would  be 
there.  In  England  it  is  in  the  option  of  the 
plaintiff  either  to  say  that  the  publication  was 
different,  and  so  to  carry  the  case  to  trial,  or 
he  may  demur  to  the  defendant's  plea,  and 
say  that  it  appears  sufficiently  from  the  record. 

It  would  hang  up  the  case  for  a  length  of 
time,  and  be  mere  beating  the  air,  to  send  this 
back  to  be  discussed  upon  a  long  vague  state- 
ment of  the  point.  This  Court  was  intended 
to  give  dispatch,  and  by  the  method  adopted,  the 
questioQ  may  be  soon  brought  to  a  conclusion* 
as  the  case  may  be  tried  immediately,  and  if  the 
law  of  Scotland  says  this  is  a  debt,  and  not 
compensation,  then  it  wfll  be  so  laid  down  ;  if, 
on  the  contrary,  it  says  that  it  is  a  compensa- 
tion, and  not  a  debt,  that  direction  will  be 
given,  and  either  party  will  have  his  redress  by 
Bill  of  Exceptions.     That  is  carried  forthwith 
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to  the  Court  o£  Stsma^  who  hear  the  except  ion 
withm  four  days  after  it  is  jNresented,  and  on 
appeal  to  the  House  of  Lords^  the  queMion  is 
to  be  discussed  within  14  days,  by  sect.  7  of  the 
55th  Geo.  III.  c.  42. 

We  do  not  by  this  prejudge  any  question,  but 
leave  it  to  be  stated  at  the  trial ;  the  bar  to  the 
action  is  not  lost,  but  brought  to  a  decision 
with  promptness.  I  am  not  at  present  giving 
an  opinion  on  the  case  to  be  tried,  but  stating 
the  ground  on  which  the  Court  should  pro- 
ceed in  this  stage  of  the  cause.  I  wish  to  hear 
the  opinion  of  my  Brother. 

Lord  Gil£.i£s. — I  completely  concur  in  what 
has  been  so  fully  and  ably  stated  by  your  Lord- 
ship, and  should  only  take  off  from  the  effect  of 
it  by  going  over  the  same  ground.  I  am  far 
from  saying  there  is  no  point  of  law  here ;  but 
the  statement  now  made  is  rather  a  defence 
against  the  action  than  a  bar  to  the  triak  It  is 
not  possible  for  us  at  present  to  conjecture  the 
connection  Mr  Cheap  had  with  this  paper; 
he  may  have  been  in  the  same  situation  with 
Stevenson,  or  he  may  be  proved  to  be  the  au- 
thor. 

I  am  not  pre|iared  at  present  to  give  an  opi- 
nion upon  the  question  of  his  liability  ;  but  if 
he  is  proved  to  be  the  author,  it  will  be  for  the 
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Judge  at  the  trial  to  say  whether  he  is  or  is  not 
liable,  and  then  the  party  will  have  his  redress 
by  Bill  of  Exceptions. 

It  appears  to  me  that  it  would  not  be  the  ex- 
ercise of  a  sound  but  an  unsound  discretion, 
were  we  to  remit  it  to  the  Court  of  Session. 


PRESENT, 
THE  LORD  CHIEF  COMMISSIONER. 


1823. 

Feb.  19. 


Damages  claim- 
ed for  defama- 
tion. 


AlTON  V.  M*CULL0CH,  &C. 

An  action  of  damages  for  defamation,  against 

the  defenders  as  editor  and  printers  of  a  news- 
paper called  The  Scotsman. 

Defence.— The  words  do  not  bear  the  mean- 
ing put  upon  them.  They  were  fair  observa- 
tions on  the  pursuer's  language  and  conduct  at 
a  public  meeting.  The  statements  are  true,  or 
at  least  the  defenders  had  good  reason  to  believe 
them  to  be  so.  One  of  the  articles  does  not  ap- 
ply to  the  pursuer. 

A  certificate  was  engrossed  in  the  deposition 
of  a  witness  examined  on  commission,  as  to  the 
pursuer's  character. 


1883« 
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Jeffrey^  for  the  defender. — To  save  the  tune 
of  the  Court,  we  object  to  this  and  all  other 
evidence  as  to  the  pursuer's  conduct  as  a  gen- 
tleman»  as  we  never  attacked  it. 
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Lord  Chief  Commissioner. — If  this  case 
rested  on  the  first  issue  alone  you  may  be  quite 
right ;  but  if  he  makes  out  that  the  letters  in 
the  second  issue  apply  to  him,  then  the  whole 
goes  to  his  character  as  a  gentleman. 

A  witness  was  asked,  whether  he  read  the 
passage  quoted  in  the  second  issue  at  the  time 
it  was  published,  and  whether  he  understood 
the  meaning  of  it,  and  that  it  applied  to  the 
pursuer. 

Lord  Chief  Commissioner.*— You  may  ask 
whether  he  understands  it  now,  and  if  he  has 
himself  made  out  the  meaning,  it  will  be  evi- 
dence ;  but  if  it  was  explained  to  him  it  is  in* 
competent. 


A  witness,  not  recollecting  what  was  said  at  incompetent  to 

.  .  1     J     •/»  i.1.-  -J  suggest  to  a  wit. 

the  meetmg,  was  asked,  if  any  thmg  was  said  oess  any  part  of 

y  r>K  m  *^®  answer  cx- 

about  Government,  &c.  pected. 


Lord  Chief  Commissioner. — This  is  incom- 
petent.   You  must  stand  to  the  rule  of  not  sug- 
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gesting  to  the  witnefiB  ^e  answer,  or  any  part  of 
it. 

Robertson. — In  Baird  and  M^Lellan  a  ^eech 
was  proved  by  calling  witnesses  in  this  manner. ^ 

Lord  Chief  Commissioner.— Was  not  the 
trial  in  that  case  for  sedition,  and  the  speech 
rested  on  as  an  act  ?  Tlie  question  is  not  im- 
portant in  the  [O'esent  instance,  but  in  others  it 
may  be  very  important. 

The  way  to  get  a  report  of  a  i^ech  is  for 
the  party  to  state  that  it  is  the  i^eech  he  de^ 
livered ;  that  he  wrote  it  before,  and  spoke  it 
from  the  writing  \  if  this  cannot  be  had,  the 
next  best  evidence  is  the  party  swearing  to  what 
he  spoke,  as  he  alone  can  know  what  was  in  his 
mind ;  the  next  is  by  a  short-hand  writer. 

There  was  much  discussion  on  this  subject  in 
Hastings's  case,  and  there  it  was  held,  that  the 
regular  course  was  to  call  the  short-hand  writer 
to  the  bar,  to  state  that  he  took  it  down  at  the 
time,  and  that  he  believed  it  accurate.  This 
was  allowed  in  that  case,  as  the  writer  stated 
that,  in  taking  it  down,  he  attended  merely  to 
the  words,  not  to  the  meaning. 


Incompetent  to 
ask  a  witness 


A  medical  gentleman  was  cdled,  and  it  was 
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proposed  to  show  him  the  issues,  and  ask  him 
whether  he  considered  the  statement  injurious, 
and  a  printed  report  of  the  case  Gibson  v.  Ste- 
venson was  relied  on.  "^5^'?®^" 

sideied  the  8tete« 

LoRD  Chief  CoMiassioHBiu — The  question   ™«**»  Y"  !^«  "- 

^  sues  injunoos  to 

put  in  Gibson's  case  was  objected  to,  and  I   thepmsuer. 
thought  it  objectionable* 

I  took  die  distinction  there  that  the  question 
was  general,  and  not  to  prove  a  particular  in- 
stance. 

I  thought  the  witness  in  that  case  (Sir  R* 
Dundas)  was  called  for  the  purpose  of  proving 
that  the  pursuer  was  the  person  meant  in  the 
libel,  and  I  have  no  recollection  of  allowing  the 
question  now  proposed.  If  it  was  put,  I  am 
sure  I  meant  to  check  it,  but  there  was  some  de- 
gree of  confusion  in  the  examination,  and  I 
wish  what  is  there  printed  not  to  be  taken  as  a 
precedent.* 

Such  evidence  is  surely  not  necessary  in  this 
case,  and  if  you  mean  to  prove  his  loss  of  a  pa- 
tient in  consequence  of  this  publication,  that  is 
quite  competent. 

*  What  is  stated  in  the  report  of  that  case,  ante  p.  216, 
omtainSBj  I  hdieve,  the  doctrine  laid  down  by  his  Lordship 
at  the  time,  and  probably  the  error  in  the  report  referred  to 
arose  from  the  confiision  in  the  examination  mentioned  by  his 
Lordship, 
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Similar  publlca^ 
tioos  in  other 
newspapers  not 
ak^eooe  in  an 
action  for  defa- 
mation. 


I  am  happy  to  have  so  soon  an  opportunity  of 
correcting  an  error  that  has  got  into  the  print* 
ed^pJof  the  former  c^e.*^ 

The  defenders  put  in  evidence,  a  copy  of  the 
Weekly  Journal  newspaper  containing  an  ac- 
count  of  the  Pantheon  Meeting. 

Lord  Chief  Commissioner. — How  is  this 
admissible  ?  All  the  other  newspapers  may 
have  been  mistaken.  It  does  not  appear  to  me 
that  this  can  be  received  even  in  diminution  of 
damages.  The  publication  by  the  pursuer  of 
his  speech  is  evidence;  but  here  there  is  no 
transaction  of  the  parties. 


McNeill,  in  opening  the  case,  and  Robert- 
son in  reply,  admitted  the  propriety  of  allowing 
free  discussion,  but  maintained,  that  it  ought  to 
be  checked  when  it  attacked  an  individual. 

In  the  present  case,  the  attack  is  personal ; 
for  though  the  insanity  is  said  to  be  political, 
the  evidence  was  an  attempt  to  prove  it  real. 
We  proved  that  this  paragraph  was  applied  to 
the  pursuer,  and  deny  that  it  is  necessary  to 
prove  that  it  was  meant  to  apply  to  him. 

Holt,  L.  of  Li.         Allusion  to  a  party  by  initial  letters,  subjects 

3, 6.)  Jardine  v,   in  damages. 

1776,  M.  3438,        Jeffret/^  for  the  defender. — This  is  an  at- 

and  App. 
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tempt  to  get  damiges  from,  the  honourable       aitok 
partialities  and  prejudices  of  a  Jury  differing    M'Cdllocb, 
on  political  questions  from  the  defenders. 

The  alleged  libel  is  not  founded  in  false- 
hood, but  the  facts  are  stated,  and  are  substan- 
tially true,  and  the  account  of  the  meeting  i¥as 
given  in  all  the  newspapers. 

One  part  of  the  statement  is  personal,  and 
not  political,  but  it  does  not  apply  to  the  pur- 
suer. In  the  authority  referred  to,  the  initials 
were  those  of  names,  not  of  general  terms. 

The  summoi\3  is  brought  for  the  purpose  of 
political  oppression,  not  for  reparation,  as  the 
author  is  not  prosecuted,  though  his  name  was 
given,  and  an  offer  made  to  publish  an  exjltih 
nation.  The  pursuer  has  failed  to  prove  that 
this  applies  to  him.  You  must  judge  whether 
the  witnesses  had  reason  so  to  apply  it. 

Lord  Chief  Commissioner.— I  shall  be  as 
short  as  I  can  in  this  long  case,  and  in  refe- 
rence to  the  allusions  made  from  the  Bar,  I 
must  state  it  as  a  great  satisfaction  to  me,  that, 
after  six  years'  experience,  I  can  say,  that  the 
Juries  have  not  gone  by  any  thing  but  the  case 
made  out  before  them,  and  that  I  have  no 
doubt  the  gentlemen  I  now  address  will  do  the 
same,  and  that  they  will  receive  from  me,  as 
law,  any  direction  I  give  them  on  that  subject, 
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AiTON        and  that  any  observation  I  make  on  the  facts 
M*CuLLocH,    will  be  received  with  candour* 

Tlie  quisstions  arise  on  three  issues,  which 
it  will  be  necessary  to  consider  in  detail,  but  I 
shall  first  make  some  general  observations. 

It  has  been  said,  and  truly,  that  the  liberty 
of  the  press,  when  rightly  understood,  is  the 
foundation  of  all  liberty.  But  the  liberty  of 
the  press  consists  in  there  being  no  censor  of 
the  press,  no  previous  licence  required,  but 
every  one  has  a  right  to  publish.  When  he 
does  publish,  however,  he  must  take  care  that 
he  does  not  trench  on  the  fame  and  interests 
of  individuals,  as  these  are  protected  by  the 
right  to  claim  damages. 

The  present  is  an  action  of  damages  of  this 
nature  j  and  I  consider  the  situation  of  a  per- 
son the  same,  and  his  conduct  liable  to  the 
same  discussion,  whether  he  is  a  public  func- 
tionary having  the  duty  thrown  upon  him,  or 
an  individual  taking  upon  himself  a  sort  of 
public  duty.  In  either  case,  I  consider  their 
measures,  and  conduct  as  referable  to  these 
measures^  subject  to  free  discussion.  But  if  this 
discussion  transgresses  the  bounds  of  free  gene- 
ral discussion,  and  becomes  personal,  then,  by 
the  law  throughout  the  United  Empire,  i^ 
publisher  is  responsible. 

Within  the  Hmits  I  have  stated  there  may 
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be  many  d^rees  j  but  if  the  puUicaticii  di*  AiTair 
vei^s  from  public  to  private  matter,  the  party  m^Culloch, 
has  right  to  reparation  and  damages*  A  mem- 
ber of  the  state,  or  any  inferior  public  officer, 
is  liable  to  have  his  conduct  submitted  to  pub- 
Uc  animadversion  and  discussion ;  and  however 
severe,  and  however  it  may  affect  his  feelings, 
such  a  publication  will  be  protected;  but  if 
private  or  personal  matter  is  brought  forward, 
or  the  individual  turned  into  ridicule,  that  al- 
ters the  nature  of  the  discussion* 

This  is  the  law  applicable  to  those  who  have 
the  duty  thrown  upon  them  ;  and  I  conceive 
those  who  take  a  duty  upon  themselves  are 
protected  in  the  same  manner.  If  a  person 
goes  to  a  public  meeting,  and  there  expresses 
an  opinion,  the  public  are  entitled  to  have  that 
opinion  and  his  public  conduct  discussed,  and 
the  publisher  will  be  protected  under  the  prin- 
ciple I  have  mentioned  ;  but  if  the  discussion 
becomes  personal,  if  it  descends  to  individual 
attack,  he  will  be  liable  in  damages. 

In  this  case,  I  shall  only  consider  the  evi- 
dence as  it  applies  to  the  rule  I  have  stated, 
and  on  one  branch  of  the  case,  perhaps,  there 
was  a  culpable  latitude  allowed  in  the  evidence 
as  to  character.  .The  defender  not  having 
averred  the  truth  of  his  allegation,  the  in-» 
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AxTov       ferenoe  drawn  firpm  thftipurfRiePs  appearpnM 

WCvLLocn,    could  only  go  in  mitigation  of  damages,  and 

y^i^syi^/     JOVL  are  therefore  to  look  to  his-  conduct  at  the 

meetings  tod  say  how  far  yoa  think  'it 'nought 

t6  go  in  mitigation  of  damages*    It  is  said  this 

only  meant  political  insanity ;  but  though  this 

was  a  political  meeting,  you  must  observe  that 

part  of  the  evidence  went  to  prove  that  the 

n^itiiesses  thought  him  really  insane* 

M*Ewan  «,  »^   .    Xhc  principle  upon  which  you  are  to  decide 

bmgfa,  3  July      is  laid  dowu  in  an  early  case  in  this  country, 

and  the  same  principle  is  adopted  in  Englsnd, 
Stuart  V.  Lovd,  which  I  do  uot  mcutlon  as  authority,  but  to 
N.p.  caM.       show  that  the  two  laws  are  consistent. 

In  the  present  instance,  the  frantic  spirit  of 
the  Tory  party  is  described,  but  you  must  say 
whiether  this  is  not  afterwards  applied  to  the 
pursuer,  and  if  this  is  not  public  discussion, 
but  ribaldry  and  personal  abuse,  you  must 
find  damages,  but  modified  according  as  you 
think  the  whol^  or  oiily  a  part  applies  to  him. ' 
On  the  second  issue,  the  great  question  is. 
Whether  it  is  of  aif d  concerning  the  pursuer  ? 
and  it  is  said  that  you  are  to  take  the  evidence 
on  this  subject  only  as  an  assistance,  and  that 
you  are  to  judge  whether  the  witnesses  had 
good  grounds  for  drawing  the  conclusion  they 
did.     I  cannot  agree  in  this  doctrhie.     If  a 
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^ssage  clearly  relates  to  a  pursuer,  then  the  aitov 
Jury  may  draw  this  conclusion  without  evi-  M'Cul'loch^ 
dence  ;  but  if  it  requires  evidence,  and  if  evi- 
dence is  brought,  then  they  have  only  to  judge 
whether  the  witnesses  speak  -  true  ;  and  if  it  is 
made  out  by  the  evidence  of  credible  witnesses 
to  apply  to  the  pursuer,  the  Jury  must  go  along 
with  them. 

After  stating  the  evidence  on  this  point,  his 
Lordship  said.  You  are  to  say  if  that  is  credible 
testimony,  and>  if  it  is  so,  that  binds  you  on  the 
fact ;  and  I  tell  you,  in  law,  that  if  credible  it 

is  sufficient.  , 

« .  llis  Lordship  then,  commented  on  the  terms 
used,  and  submitted  to  the  consideration  of  the 
Jury,  whether  <madman  could  mean  political 
madness,  and  said  that,  though  he  had  stated  it 
as  a  case  for  damages,  there  were  many  cir- 
cumstances, which  he  mentioned,  affecting  the 
amount. 

Verdict  — -  **  For  the  pursuer,   damages 
L.IOO.*  '  • 

Hoberttan  and  M'Neitlf  for  the  Pursuer. 
Jeffrey  for  the  Defender. 

(Agents,  Wm.  Ritchie,  s.  s.  c.  and  AUm.  Fkming^  w.  s.y 
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FindiDge— 4hat  a 
Tetsel  was  so 
damaged  as  to 
be  uxiable  to  pro- 
ceed on  her  voy- 
age—that  she 
was  in  pilot's 
fior-way— but 
that  no  pilot 
could  be  had. 


PRESENT, 
THE  LOED  CHIEF  COMMISSIOVBJU 


Thomson  v.  Bisset. 

This  was  an  action  on^a  policy  of  insurance, 
the  nature  of  which  will  appear  from  the  issues. 

issues. 


**  It  being  admitted,  that  the  policy  of  in- 
surance in  process,  dated  the  11th  of  Octo- 
ber 1819f  was  entered  into  betwixt  the  pur- 
suers and  defenders,  whereby  the  hull  and 
materials,  &c.  of  the  vessel  called  the  Aid, 
were  insured  by  the  defenders,  at  and  from 
Riga  to  Londonderry,  to  the  extent  of 
L.100  each. 

^*  It  being  also  admitted,  that  the  said  vessel 
sailed  upon  the  voyage  insured,  and  anchor- 
ed in  the  north  harbour  of  Scalpa,  on  or 
about  the  15th  day  of  October  1819, 
"  Whether,  on  the  morning  of  the  l6th  of 
October,  or  about  that  time,  the  said  vessel 
was  lost,  or  so  damaged  as  to  prevent  her 
from  proceeding  on  the  voyage  aforesaid  ? 
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"  Whether,  at  the  time  of  her  being  so  lost  THoj^goN 
or  damaged,  the  said  vessel  was  in  pilot's  Bissxt. 
fair-way,  and  was  in  a  situation  where  a  pilot 
might  have  been  had,  and  where  a  pilot  ought 
'^  to  have  been  on  board ;  and  whether  the 
said  vessel  had  a  pilot  on  board  at  the  time 
of  her  being  lost  or  damaged  as  aforesaid  ?'' 


In  opening  the  case  for  the  pursuer,  Mr 
Jefirey  stated,  That  he  understood  that  the 
Jury  were  to  find  specially  the  facts,  in  order 
that  the  Court  of  Session  might  decide  the 
law,  and  he  wished  instructions  whether  it  was 
necessary  to  refer  to  legal  authorities. 

Lord  Chief  Commissioner. — Looking  at 
the  issues,  there  may,  no  doubt,  questions  of 
law  arise  on  both.  In  cases  of  this  sort,  it  is 
extremely  difficult  to  foresee  the  questions  that 
may  arise,  and  it  is  the  strong  inclination  of 
my  mind,  if  it  were  satisfactory  to  the  public 
and  to  the  judicatories  of  the  country,  to  reduce 
cases  of  this  sort  to  general  questions,  under 
which  all  the  facts  could  be  proved  so  as  to 
raise  the  question  of  law.  I  am  ready,  in  this 
case^  to  do  it  in  either  way  the  Bar  think  best* 

At  all  times,  a  special  verdict,  in  its  proper 
form,  constitutes  a  most  proper  ground  for  de- 
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tmoviom  eiding  a  question  of  law-^it  contains  not  the 
B1S8KT.  facts  proved,  but  the  result  of  the  evidence. 
^^  ^  But  the  other  mode,  by  a  general  verdict^  is 
the  mode  pointed  out  on  ordinary  occasions, 
and  has  been  found  to  answer  the  purpose,  as  a 
Bill  bf  Exceptions  puts  the  facts  as  effectually 
on  record  as  in  the  other  method.  If  this  is 
the  procedure  adopted,  I  shall  direct  the  Jury 
—a  Bill  of  Exceptions  can  be  tendered  to  my 
direction,  and  the  facts  can  be  so  taken  now  as 
to  answer  every  purpose.  A  motion  may  then 
be  made  for  a  new  trial,  and  an  exception  taken 
to  the  decision  of  the  Court,  whether  it  agrees 
with  me,  or  differs  from  me  in  opinion., 
In  a  case  of  a  different  nature  (deathbed) 
^  tried  at  Dumfries,  I  made  the  same  reference 
to  the  Bar  as  at  present — it  was  left  to  me  to 
take  the  course  I  thought  best ;  and  having  a 
clear  opinion  upon  the  law,  I  preferred  having 
the  question  discussed  on  a  Bill  of  Exceptions. 
In  that  case,  however,  the  facts  had  been  gone 
through,  and  here  we  are  prejudging,  and  I 
think  it  premature  to  decide  at  present,  as  one 
state  of  facts  may  exclude  the  question  of  law. 

Moncreiffl  for  the  defender. — The  only,  ob- 
ject we  have,  is  to  fix  the  fact  clear  of  the  law, 
and  a  special  verdict  is  perfectly  fair  to  all  par- 
ties. 
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LoBD  Chief  Ck>MMissioN£B.«if?Yoii.  might  Thoxmn 

get  special  findings  on  the.  quQstion^  ofLaban-  Bibsbt. 

donment  and  as  to  the  pilot,  hut  neither  a  spe-  ^-^v-— ^ 
cial  verdict,  nor  special  findings,  have  pre- 
audience, which  a  Bill  of.  Exceptions  has. 

At  the  conclusion  of  his  speech,  Mr  Jeffrey 
admitted  that  the  situation  where  the  vessel  was 
lost  would  be  a  fair-way  if  there  were  any  pilots 
to  be  had,  but  the  inhabitants  of  the  island 
cannot  be  pilots,  as  they  could  not  navigate  the 
vessel. 

Lord  Chief  Commissioner.— The  question 
here  will  be,  Whether  pilot,  in  the  issue,  means  Abbot**  Law  or 
a  Trinity  House,  Branch  Pilot,  or  whether  it 
means  one  of  the  persons  you  have  described. 
I  am  not  prejudging  the  question  till  I  hear 
the  fact.  The  question  is  still  open,  in  lE^^ 
land.  In  the  case  referred  to  by  Marshall,  the  ManhaU,  ini. 
Court  avoided  the  decision  of  whether  a  re- 
gular qualification  was  necessary,  there  being 
no  pilot  on  board.  

An  obiection  was  taken  to  the  protest.by  the  '^^^  p">^  by 

*^  '       »-  ^^  themasterofa 

master  as  not  evidence. vessel  is  not  en- 

^  r^  r^  T     •  •       dence  of  the  facts 

Lord  Chief  Commissioner.— It  is  not  evi*  contained  in  il 
dence  of  the  facts  stated  in  it,  but  merely  proves 
that  a  protest  was  taken. 


/ 
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Thomson 

BlSlKT. 


When  certain  admissions  by  the  defender, 
and  accounts  of  the  expence  of  repairing  the 
vessel  were  put  in. 

Lord  Chief  Commissioner.— *This  is  an 
action  to  recover  the  sum  underwritten  on  the 
voyage  in  question*  How  do  these  accounts 
apply'  to  the  case  of  a  total  loss  ? 

The  process  was  then  given  in  to  show  that 
the  want  o(a  pilot  is  the  only  defence* 


A  party  to  the 
action  rejected  at 
a  witness,  though 
it  was  alleged 
that  he  was  made 
a  party  by  mis- 
take. 


Lord  Chief  Commissioner. — I  suppose  it 
is  agreed  that  the  first  issue  is  to  be  tried  ? 

The  second  witness^  called  was  Kid,  the  mas- 
ter of  the  vessel. 

Jameson  objects,  He  is  a  pursuer  in  the  ac- 
tion, and  is  answerable  for  the  expences,  and  is 
interested  in  the  question  at  issue. 

Jeffrey^  for  the  pursuer. — The  procurator 
made  him  a  party  without  authority,  and  we 
are  ready  to  release  him.  Being  a  party  is  not 
of  itself  a  sufficient  objeption.  But  the  objec- 
tion depends  on  the  fact,  which  the  defenders 
must  prove  if  they  persist  in  it.  Insurance  re- 
quires a  special  mandate^  and  the  master  did 
not  even  know  of  this  policy,  and  could  not 
claim  upon  it. 
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Moncr^ff^  for  the  defender.—**!  was  surpriied  Thomsok 
to  hear  that  we  had  to  prove  any  thing.  This  Bisset. 
is  an  atteinpt  to  make  one  of  themselves  a  wit« 
ness.  We  are  entitled  to  a  verdict  against 
him. 

Lord  Chief  Commissioner. — This  is  one 
of  the  most  anxious  questions  ever  put  to  me 
here.  The  objections  to  testimony  range  them- 
sdves  under  competency  and  credit,  and  Courts 
of  Law  are  anxious,  if  possible,  to  let  the  ob- 
jection go  to  the  credit  rather  than  the  com- 
petency  of  the  witness,  and  in  the  present  case, 
J  could  not  admit  this  witness  without  stating, 
that  there  never  was  a  witness  where  the  ob- 
jection to  his  credibility  was  stronger — indeed, 
I  do  not  recollect  any  one  where  the  objection 
was  so  strong,  as  his  letter  from  Scalpa  is 
not  an  abandonment,  but  is  written  as  owner. 
If  application  had  been  made  in  sufficient  time, 
the  other  Court  might  have  relieved  us  from 
this  difficulty,  and  might,  as  the  Lord  Chan- 
cellor frequently  does,  have  directed  that  this 
person,  though  not  otherwise  admissible,  should 
be  examined  on  account  of  a  penuria  testiufttf 
or  some. other  peculiarity  in  his  situation. 

The  points  that  embarrass  us  here  are.  That 
he  still  stands  as  a  pursuer — ^there  is  no  de- 
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TMiiMw  eree  by  the  Judge- Admiral,  finding  that  he 
B188ET.  i»  not  a  party ;.  nor  was  any  application  made 
to  have  the  case  sent  back  to  him,  and  I  do  not 
know  if  we  could  have  returned  it  on  such  a 
ground  without  the  consent  of  the  party;  We 
have  sent  cases  to  have  errors  in  the  summons 
corrected,  but  that  has  been  done  by  consent. 
One  of  this  nature  was  a  ^  question  as  to  a  house 
in  Aberdeen,  which  we  did  not  ^end  till  there 
was- a  consent}  and  if  we  could  not  do  it  to 
have  the  nature  of  th?  injury  corrected,  how 
could  we  do  it  to  have  a  party  removed  from 
the  record  ?  As  no  consent  was  asked,  and,  of 
course,  none  granted,  and  as  he  still  stands  a 
party  on  the  record,  is  it  competent  for  me,  in 
the  middle  of  a  trial,  to  remove  him  ?  By  the 
practice  of  the  Jury  Court,  I  could  not  have 
done  so  at  any  sti^e  of  the  pjcpceeding,  and 
still  less  can  I  do  it  after  the  Jury  are  sworn, 
and  when  I  have  not  time  to  consider  the  col- 
lusion that  may  possibly  exist  in  such  a  case* 

There  may  have  been  an  error  in  making 
him  a  party,  but  I  must  hold  him  a  pursuer, 
and  holding  this,  I  am  asked  to  adfnit  him  baa 
witness  in  his  own  cause* 

It  is  the  clearest  law  that  a  party  cannot  be 
a  witness.  Even  where  there  iapenuria  testium, 
that  is  not  a  sufficient  ground  for  examining  a 
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party*    We  have^  nith  on^ti^xceptiony  held»      Thomsov 
that  a  person  in  such  a  situation  is  an  incom-       Bissst, 
petent  witness,  and  that  exception  confirms  the     ^^~^^-' 
rule.     In  the  case  of  Murray  and  Tod,  we  ad- 
mitted the  witness  to  give  evidence  on  a  branch   Vol.  ip* 227. 
of  the  cause  in  which  other  parties,  were  alone 
interested. 

As  to  his  interest;  there  are  circumstances  in 
his  situation  that  render  it '  too  delicate  to  let 
the  objection  go  merely  to  his  credit,  and  not 
to  his  competency.  The  remit  was  made  in 
June  ]820,  at  which  time  a  condescendence 
had  been  given  in,  and  the  averments  made, 
which  were  of  consequence  in  preparing  the  is- 
sue, and  ever  since  that  time  this  person  has  re- 
mained a  party. 

If  this  case  had  gone  to  proof  on  commission, 
could  he  haye  been  examined  in  such  circum? 
stances  ?  If  this  is  answered  in  the  affirmative, 
it  certainly  would  make  a  strong  impression ; 
but  if,  in  that  case,  he  must  first  have  been  dis- 
charged from  the  action,  the  inference  is  the 
other  way. 

On  the  whole,  I  reject  this  witness  as  he  is 
a  pursuer,  and  I  have  no  power  to  discharge 
him.  And  also  from  the  whole  circumstances 
of  the  station  he  held  in  the  cause  being  calcu- 
lated to  make  too  strong  an  impression  on  his 


90f  CA9BB  TRIBD  IM  Feb.  «4, 

Thomson      mind  to  allow  the  objectimi  to  go  merdy  to  his 
B188BT.       credit.    I  am  ready,  howe¥0r»  to  receive  a  Bill 
^'^^^'''^^     of  Exceptions. 

foiT^vb^  ul         A  witness  was  called  who  had  been  employ- 

rfto°iTOk1?tT'  ®^  *^  inspect  the  vessel,  and  report  upon  the 

m2cb"himon  ^***'®  ^^  which  shc  was.    It  was  proposed  to 

the  •object.  gjiQw  him  the  report. 

Moncreiffl — They  are  not  entitled  to  our 
private  information. 

Jeffrey. — He  was  employed  by  the  whole 
underwriters,  and  not  by  the  defenders  alone. 

Lord  Chief  Commissioner. — As  this  is 
not  meant  to  be  given  as  evidence,  I  see  no  ob- 
jection to  the  witness  looking  at  his  own  writ- 
ing  for  the  purpose  of  refreshing  his  memory. 

In  opening  the  case  for  the  defender,  Mr 
Moncreiff  said.  There  was  not  a  total  loss,  as 
the  vessel  was  repaired  in  a  few  weeks  at  an 
expence  of  only  L.  200 :  That  there  was  no 
evidence  to  show  the  voyage  was  lost ;  neither 
was  there  any  evidence  as  to  the  cargo.  And 
that  the  owners  were  boundi  by  the  custom  of 
trade,  to  have  on  board  a  person  acquainted 
with  the  navigation  in  such  a  situation,  who 
are  to  be  held  pilots. 
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Lord  Chief  G)mmission£r.— You  state  Tnaifaoiv 
correctly  that  there  must  be  a  total  lo3s  to  war-  Bisset. 
rant  abandonment.  You  apply  that  to  the 
ship.  I, have  stated  that  I  consider  the  insur- 
ance to  be  on  the  ship  for  the  voyage ;  and  that 
if  there  is  a  loss  of  the  voyage,  then  it  is  a  total 
loss.  I  wish  you  to  address  yourself  to  that 
view  of  the  case  before  you  close. 

With  respect  to  the  custom  to  have  on  board 
such  a  person  as  you  mention.  Would  not  evi- 
dence of  this  be  evidence  of  the  law  ?  I  am 
anxious  that  the  law  should  be  cleared  up  on 
this  point,  and  it  is  fixed,  that  by  the  insurance 
law  a  vessel  must  be  fully  equipped,  and  if  she 
is  not  sea-worthy,  the  underwriters  are  dis- 
charged from  liability  for  the  loss.  One  of  the  • 
things  necessary  in  certain  situations  is,  that  a 
pilot  should  be  on  board.  In  the  present  case, 
your  argument  must  be^  that  it  would  have 
been  wise  and  prudent  conduct  on  the  part  of 
the  master,  in  the  situation  in  which  this  vessel 
was  placed,  to  have  had  such  a  person  as  you 
describe  on  board,  and  that  the  want  of  this 
rendered  the  vessel  unsea-worthy. 

Before  you  proceed  with  your  evidence,  I 
wish  again  to  call  your  attention  to  the  form  in 
which  this  case  may  be  disposed  of.  I  now  know 
the  pursuer's  evidence,  and  have  heard  what 


L 


304r  CASES  TRIED  IN  Feb.  S4, 

Thomson  you  mean  to  prove.  ^  The  ^akn  seems  to  be  to 
BisIet.  have  a  special  verdict,  and  this  might  be  done, 
hdt  I  think  it  would  be  better  to  allow  the  dis- 
cnssion  to  arise  on  a  motion  for  a  new  triisil. 
All  the  facts  will  be  got  from  my  notes. 

If  the  verdict  is  against  evidence,  then  idie 
motion  will  be  on  that  ground.  If  my  direc- 
tion is  against  law,  this  is  equally  a  ground  for 
a  new  trial. 

From  the  opening  of  the  defender,  it  Would 
be  extremely  difficult  to  get  such  a  special  ver* 
diet  as  would  be  satisfactory.  The  manner 
which  I  have  stated  as  the  best  in  which  to  dik^ 
pose  of  this  case,  is  that  practised  in  England 
in  all  cases  of  total  loss.  ... 

'.        ^  «  , 

Moncreiff. — We  fear  the  Jury  may  be  iniBu- 
enced  by  their  own  views  of  the  law. 

*■  ■■  ^         -  0  •    T  m  ■ 

LoKD  Chief  Commissioner. — I  must  direct 
the  Jury  whether  this  is  a  place  requiring  a  pi- 
lot ;  and  whether  this  was  a  total  loss.   ' 

In  the  course  of  calling  the  evidence  for  the 
defender,  Mr  Jeffi'ey  admitted.  That  if  there 
had  been  a  branch-pilot  at  the  station,  the  miu- 
ter  Would  have  been  bound  to  have  him  on 
board,  and  objected  to  the  defenders  calling 
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insurance^irokers  to  prove  the  fxaetice  in  cases      thohsom 
■imilar  to  the  present.  Biubbt. 

LoBD  CsiEr  CoHHissioMBB.— Afl  the  in- 
surancB^brokers  act  by  decided  cases,  it  would 
be  asking  an  ojnnion  on  a  questbn  of  law. 
Froof  of  usage  of  trade  has  in  some  cases  been 
admitted,  but  not  in  cases  of  this  nature.  The 
question  here  is,  whether  the  vessel  was  so  da- 
maged as  to  prevent  her  from  proceeding  on 
her  voyage  ?  A  court  of  law  must  give  its  de- 
cision on  the  question,  and  if  you  were  to  ask 
the  question  at  the  witness,  I  should  probably 
have  to  give  a  different  opinion. 

The  witness  was  then  placed  in  the  box,  and 
the  objection  sustained  without  further  argu- 
ment. 

Moncre^. — We  have  witnesses  to  prove  the 
practice  of  deducting  one-third  from  Uie  re- 
purs  for  new  work. 

LoBD  Chief  Comuissiomer. — The  question 
here  is  as  to  a  total  loss,  and  the  evidence 
ofiered  is  not  oiaterial  to  the  fact  here  in  issue. 
The  deduction  of  this  would  go  to  the  settle- 
ment of  an  aven^  loss,  but  is  not  applicable 
to  the  present  case. 
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Thomson  Jeffrey ^  in  opening  and  in  reply,  said, 
BissET.  This  is  an  action  by  the  owners-  of  a  vessel 
against  the  underwriters,  and  the  defenders  re- 
sist the  demand,  on  the  ground  that  this  was 
a  partial,  not  a  total  loss ;  and  that  the  vessel 
was  not  sea-worthy,  not  having  a  pilot  on  board 
in  circumstances  requiring  a  pilot.  This  was  a 
total  loss,  as  the  vessel  was  so  much  damaged, 
as  to  render  the  voyage  not  worth  pursuing. 

The  delay  and  uncertainty  of  whether  she 
could  be  repaired,  would  have  justified  the 
abandonment. 

The  master's  letters  contain  nothing  unfair, 
and  are  produced  to  create  a  prejudice. 

We  do  not  dispute  that  she  was  in  pilot's  fair- 
way ;  and,  therefore,  the  only  question  is,  whe- 
ther a  qualified  pilot,  or  person  capable  of  navi- 
gating the  vessel,  could  be  got  at  the  place. 
Tlie  master  saw  the  rock  on  which  the  vessel 
struck,  and  the  loss  was  Qccasioned,  not  by  his 

I 

negligence,  but  by  the  anchor  -  accidentally 
dragging. 

Afo7ic/-e|^— There  are  just  two  points,  and 
it  will  be  easy  to  apply  the  evidence  to  them. 

The  loss  happened  in  circumstances  where 
it  was  the  duty  of  the  master  to  have  a  person 
on  board  to  act  as  a  pilot,  the  want  of  which 
frees  the  insurers  entirely  from  the  loss.     I 
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shall  not  trouble  you  with  the  distinction  as  to     Thomsok 

ftri 

branch-pilots ;  you  are  to  judge  of  this  on  the       Bisset. 
principle  oF  common  sense  j  this  was  in  pilot's 
fair-way,  and  it  was^  the  duty  of  the  master  to 
take  assistance  in  passing  through  it. 

On  the  first  issue^  it  is  not  maintained  that 
every  degree  of  delay  entitles  a  party  to  aban- 
don, an4  I  shall  maintain  that  no  delay  entitles 
the  owners  of  a  ship  to  abandon.  The  vessel 
in  this  case  was  repaired  for  L.  209,  which  was 
not  one-fourth  of  her  value,  and  so  they  were 
not  entitled  to  abandon.  This  is  not  a  perfect- 
ly fair  case,  as,  in  a  private  postscript  to  a  letter, 
the  master  advises  the  owners  to  take  65  or  75 
per  cent.,  which,  with  the  price,  would  have 
given  them  more  than  the  value  of  the  vessel. 
We  tendered  more  than  would  be  due  upon  an 
average  loss. 

Lord  Chief  Commissioner.—* I  should  have 
been  happy  if  I  could  have  dictated  a  special 
verdict  for  you  to  have  found ;  and  with  that 
view  I  have,  in  the  course  of  the  trial,  put  in 
writing  the  result  of  the  evidence  j  but  I  cannot 
say  I  have  done  so  to  my  own  satisfaction,  and 
the  result  of  turning  the  subject  in  my  mind 
has  been,  that,  even  if  I  could  have  done  so,  it 
would  not  have  been  the  proper  course  to  fol- 
low. 
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Thomson         If  the  Jadge»  in  trying  a  case,  has  formed  a 
B188ET.       clear  opinion  on  the  law  as  arising  out  of  the 
facts  proved,  he  ought  to  state  it,  and  the  Jury 
then  apply  the  facts  to  the  law.     If  there  is  no 
opportunity  of  having  the  law  discussed  beforei 
or  if  the  Judge  has  doubts,  then  the  Jury  are  to 
find  the  facts  specially.     But  the  scrutiny  this 
case  has  undergone,  has  satisfied  me  that  every 
.  justice  will  be  done  by  stating  the  evidence  and 
the  law  as  applicable  to  the  facts.    If  I  had  only 
to  do  with  you,  I  am  satisfied  that  you  would 
take  my  opinion  on  the  law ;  but  as  this  will  be 
carried  to  another  tribunal,  I  shall  state  the  rea- 
sons and  authorities  on   which  that  opinion 
rests. 

It  is  for  you  to  consider  the  veracity  of  the 
witnesses  and  the  truth  of  the  facts ;  and  if  you 
are  wrong  in  fact,  an  application  may  be  made 
to  set  aside  the  verdict  as  contrary  to  evidence ; 
if  I  am  wrong  in  law,  a  Bill  of  Exceptions  may 
be  tendered,  or  an  application  made  for  a  new 
trial,  and  the  Exception  taken  to  the  decision 
of  the  Court. 

It  would  require  much  time  to  frame  a  spe- 
cial verdict,  and  I  must  still  occupy  a  consider- 
able portion  of  your  time,  for  though  it  is  not 
my  custom  to  recite  all  the  evidence,  still  I 
think  it  right,  in  the  present  case,  that  the  par- 
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ties  may  have  an  opportunity  of  correcting  any      Thovsok 
errors  in  my  notes.  BisJet. 

The  second  issue  contains  four  questions. 
I  wish  I  could  have  selected  the  evidence  ap- 
plicable to  each,  but  I  must  go  through  it  as  it 
was  given.  His  Lordship  then  stated  the  ven- 
ditions, the  policy,  the  parol  testimony,  and 
the  letters,  particularly  one  from  the  master, 
of  25th  October,  which  stated  that  the  great- 
est part  of  the  cargo  was  saved,  but  that  only 
a  small  part  was  not  damaged :  That  the  tes- 
timony appeared  to  him  fair  on  both  sides,  and 
stated  what  appeared  to  him  the  general  run 
of  the  testimony  as  to  the  damage :  That,  on 
the  other  points,  it  appeared  that  the  vessel 
was  in  pilot  fair-way,  but  that  no  pilot  was  to 
be  had  ;^-that  there  were  people  who  pointed 
out  the  dangers,  and  that  there  was  evidence 
both  ways,  as  to  the  duty  of  having  one  of 
these  people  on  board.  His  Lordship  then  said. 

On  the  first  issue,  you  must  find  according 
to  what  you  believe  to  be  proved  ;  and  though, 
for  other  reasons,  I  must  go  mord  at  large  into 
the  law,  to  you  I  would  say,  in  general,  that 
this  was  a  total  loss.  The  right  to  aban- 
don depends  upon  its  being  a  total  loss.  At 
all  events,  the  pursuer  would  be  entitled  to  a 
finding  on  the  state  of  the  vessel ;  and  I  am 
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TH0M80K      distinctly  of  opinion  that  the  loss  was  such  as 

BissET.       amounted  to  a  total  loss,-— «that  the  vessel  was 

^"'^'^^^     so  damaged  as  to  prevent  her  from  proceeding 

on  her  voyage,— that  it  was  the  loss  of  the 

subject  insured,  and  so  would  have  warranted 

an  abandonment  on  the  16th  of  October. 

I  consider  the  law  of  insurance  to  be  the 

same  in  England  and  Scotland ;  and,  there- 

1.  T.  R.  187.      ^^^^9  cite  English  cases.  In  Cazalet  and  others 

V.  St  Barbe,  the  principle  on  which  the  pre- 
sent case  turns  is  laid  down,  though  the  facts 
differ.  In  that  case,  Mr  Justice  BuUer  lays  it 
down,  that  the  insurance  is  on  the  ship  for 
the  voyage  j  if,  therefore,  the  ship  or  the  voy- 
age is  lost,  I  hold  it  a  case  for  abandonment. 
In  this  case  the  insurance  was  on  the  ship  for 
the  voyage, — ^the  object  was  to  carry  the  car- 
go safe  to  its  destination ;  but  the  vessel  was 
stranded,  and  stopped  for  many  weeks.  It 
may  be  said  in  defence,  that  the  damage  only 
occasioned  delay,  as,  by  sending  for  materials 
to  Greenock,  the  vessel  might  have  completed 
her  voyage ;  but  I  hold  that  the  voyage  was 
lost,  as  the  cargo  was  lost,  and  that,  if  the  voy- 
age was  defeated  by  the  loss  of  the  cargo,  the 
defence  stated  is  insufficient.  This,  too,  was 
in  the  beginning  of  winter,— the  repairs  must 
take  a  considerable  time,  and  could  the  cargo 
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be  in  perfection  at  its  end  ?  None  of  the  proof     Thomson 
of  the  delay  and  the  repair  is  to  be  compared       Bisset. 
with  the  fact  of  the  injury  to  the  cargo.  >*— ^.— ^ 

In  the  present  case,  the  insurance  does  not 
include  the  freight  and  cargo  ;  but,  in  my  opi- 
nion, this  does  not  take  it  out  of  the  principle  Manhaii,  ins. 
laid  down  in  a.  case  mentioned  by  Marshall  and  in&  260. 
Park,  in  which  I  consider  the  import  of  Lord 
Mansfield's  judgment  to  be,  that  the  injury 
having  rendered  the  voyage  of  no  avail,  that 
renders  the  loss  total;  and,  therefore,  in  the  pre-* 
sent  case,  1  think  the  Jury  will  do  right  in  find« 
ing  that  the  vessel  was  so  damaged,  &c*  The 
case  I  have  last  mentioned  is  said  to  have  been 
shaken  by  the  subsequent  case  in  the  2d  voL 
of  Maul  and  Selwyn,  (which  I  have  not  been 
able  to  get,)  and  a  case  in  2  Camp.  623 }  but 
these  are  cases  of  retardation,  and  here  the  car- 
go was  so  much  injured  as  to  prevent  her  pro- 
ceeding on  her  voyage.  The  object  was  de- 
feated by  the  great  proportion  of  the  cargo  be- 
ing lost.  The  cargo  being  of  a  perishable  na« 
ture  makes  this  case  depend  on  the  principle  of 
the  former  case.  If  you  find  according  to  this 
direction,  you  will  find  that,  the  vessel  was  not 
totally  lost,  but  was  so  damaged  as  to  prevent 
her  from  proceeding  on  her  voyage ;  and  I  tell 
you  that  a  voyage  is  defeated,  when  the  cargo 
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Thomson     is  SO  damaged  as  to  make  the  voyage  not  worth 

BisKT.       pursuing. 

The  second  issue  divides  into  four  questions, 
but  the  first  and  last  are  conceded  by  the  pur- 
suer. A  great  part  of  the  question  here  arises 
from  the  different  meaning  of  the  term  pilot,  in 
its  technical  and  popular  sense.  One  of  the 
fishers  on  Scalpa  may  be  a  pilot  in  the  popular 
sense  of  that  term ;  but  we  must  here  take  it  in 
the  sense  in  which  the  want  of  a  pilot  renders  a 
vessel  unsea-worthy.  A  vessel  being  sea-worthy, 
implies  not  merely  that  she  is  stout,  staunch, 
and  strong,  but  that  she  is  properly  manned, 
and  that  she  has  a  pilot  on  board  when  a  pilot 
ought  to  be  on  board.  If  she  is  not  sea-worthy 
from  a  defect  in  any  of  these  particulars,  the 
contract  is  at  an  end,  and  the  law  holds  that 
the  owners  shall  not  recover ;  if  there  is  no  pi- 
lot on  board  when  a  pilot  ought  to  be  on  board, 
the  underwriters  are  free,  though  the  loss  may 
be  occasioned  by  lightning  from  Heaven  ;  his 
being  on  board  could  make  no  difference,  but 
the  law  holds  that  his  not  being  there  frees  the 
underwriters.  In  the  present  case,  the  ques- 
tion arises.  What  is  a  pilot  ?  Is  he  a  person 
who  takes  up  the  office  himself  7  Is  he  a  fish- 
erman ?  Is  he  a  person  with  a  token^  or  without 
one? 
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It  is  not  contended  that  it  was  necessary  for      Thomson 
the  master  to  take  a  pilot  the  whole  way  from       Bisset. 
Orkney,  it  is  only  said,  he  ought  to  have  had     ''*''^^^"**^ 
one  in  the  particular  portion  near  Scalpa.    If 
die  plea  had  been  that  the  vessel  was  not  sea* 
worthy,  as  she  had  not  a  pilot  the  whole  way, 
that  would  have  been  averred  and  proved. 

At  Scalpa  there  are  no  regular  or  branch  pi- 
lots, there  are  only  persons  who  practise  as  such ; 
diere  is  no  evidence  as  to  their  skill,  and  there 
is  contrary  evidence  as  to  the  duty  of  having 
one  on  board  ;  there  is  no  established  signal, 
and  it  is  in  evidence  that,  when  a  signal  is  made, 
these  persons  do  not  consider  themselves  bound 
to  goon  board.  The  master  did  not  take  an  irre- 
gular pilot  on  board,  but  in  this  issue,  pilot  must 
be  taken  in  its  technical  meaning,  and  not  as  ap- 
plied to  a  person  that  may  or  may  not  come  at 
his  pleasure,  as  in  this  way  it  would  not  be  in 
the  power  of  a  party  to  make  his  vessel  sea- 
worthy, which  he  may  do  where  there  are  Tri- 
nity-House or  branch-pilots. 

The  Chief  Justice  states.  That  the  master  of  Abbott's  Law  of 

Shipping,  174, 

a  ship  must  piit  his  ship  under  charge  of  a  re-   e^t.  iai2. 
gular  pilot,  and  in  Law  and  Holingsworth,  the 
Court  of  King*s  Bench  do  not  decide  that  a   7  t.  r.  leo. 
vessel  without  such  a  person  would  be  seawor- 
thy.    In  the  whole  circumstances  of  the  case, 
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Thomson      therefore,  I  think  I  am  in  a  situation  to  state, 
BissET.       .that,  though  the  vessel  was  in  pilot's  fair-way, 
and  though  no  pilot  was  on  board,  it  was  in  a 
situation  in  which  no  pilot  could  be  had.     ■■■  ^ 

It  appears  to  me  that  the  only  way  to  extri- 
cate the  law  is,  to  hold  that  pilot,  in  this  issue, 
must  mean  such  a  pilot  as  law  recognizes,  and 
not  a  person  who  takes  the  duty  on  himself ; 
and,  therefore,  you  will  be  right  in  finding, 
that  this  was  not  a  situation  where  a  pilot  could 
be  had,  and  therefore  not  a  situation  where  one 
ought  to  have  been  on  board.  There  may  be 
some  points  of  novelty  in  this  case,  which  are 
fit  to  be  questioned,  and  may  be  carried  to  the 
Court  above,  either  by  Bill  of  Exceptions  now, 
or  on  a  motion  for  a  new  trial. 

I  am  sorry  to  have  detained  you  so  long, 
but  this  is  a  case  of  first  impression.  The  only 
difficulty  in  it  is,  whether  the  vessel  was  so  da- 
maged as  to  be  unable  to  proceed  on  the  voy. 
age  ?  and  upon  this,  I  trust,  I  have  stated  my 
views  with  sufficient  clearness  to  enable  the 
party  to  seek  his  redress  if  I  am  wrong. 

Verdict. — Finding  on  the  first  issue — "  That, 
"  on  the  morning  of  the  IjSth  October  1819,  or 
<  *  about  that  time,  the  said  vessel  Aid  was  not  lost, 
^^  but  was  so  damaged  as  to  prevent  her  from 
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^^  proceeding  on  the  voyage  aforesaid  :  Find) 
**  on  the  second  issue,  that,  at  the  time  of  her 
**  being  so  damaged,  the  said  vessel  was  in  pi* 
"  lot's  fair-way,  but  was  not  in  a  situation 
*^  where  a  pilot  might  have  been  had,  and,  there- 
<^  fore,  was  not  in  a  situation  where  a  pilot 
**  ought  to  have  been  on  board,  and  the  said 
<<  vessel  had  not  a  pilot  on  board  at  the  time  of 
*^  her  being  so  damaged  as  aforesaid.'' 

This  verdict  was  afterwards  abandoned,  and 
a  verdict  entered  for  the  pursuer,  subject  to 
the  opinion  of  the  Court  of  Admiralty,  on  a 
case  agreed  upon  by  counsel,  and  drawn  up 
from  the  Lord  Chief  Commissioner's  notes« 


AEMStKONG 

V. 

Vair  and 
Alston. 


Jeffrey  and  ,  for  the  Pursuers. 

Moncreiff  oxifi  Jamieson,  for  the  Defenders. 
(Agents,  Ranuayand.  ImriCy  and  Wm.  Miller,) 


PRESENT, 
I-ORDS  CBIEF  COMMISSIONER  AND  PITMILLT. 


Armstrong  v.  Vair  and  Alston. 


1823. 
Feb.  28. 


This  was  an  action  of  damages  for  sending  a   Damages  forde. 
challenge  to  fight  a  duel — for  posting  the  pur- 
suer as  a  coward,  &c.— -and  for  a  libel  con- 
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A&if 8TA0KG    tamed  in  a  nairative  by  Mr  Alston  *'  of  the 

<<  circumstances  of  the  affiur  between  Mr  Vair 
«<  and  Mr  Armstroiig. 


Vaib  and 

Alston* 


>f 


Defence.— *The  pursuer  had  induced  a 
young  lady  to  break  her  promise  of  marriage 
to  Mr  Vair— he  accepted  the  challenge,  but 
did  not  come  out — the  publication  contained 
the  truth— and  was  provoked  by  a  written 
statement  by  the  pursuer. 

The  issues  as  to  Mr  Vair  were,  Whether  he 
sent  a  letter  containing  a  challenge  ? — Whe- 
ther he  wrote,  composed,  &c.  the  placard  and 
the  narrative  ?  And  as  to  Mr  Alston,  Whe- 
ther he  delivered  the  letter,  knowing  its  con- 
tents? — Whether  he  wrote,  &c.  the  placard 
and  the  narrative  ?  with  the  same  conclusions 
as  in  the  other  issues. 

Two  issues  were  taken  in  defence.  Whether 
the  pursuer  agreed  to  meet  and  fight  ?  And, 
Whether  he  wrote  or  published  a  statement, 
&c.  ?  But  no  issue  was  taken  on  the  truth. 


Thedepoationof       The  dcpositiou  of  the  pursuer,  as  a  haver, 

by '^Ine^  party,  was  put  in  without  objcctiou,  but  ou  the  depo- 

^^^dier  to^  sition  of  his  friend,  Mr  Thorbum,  being  pre* 

c^nfffea.  gented. 
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Lord  Chief  Commissioner.- 
both  these  are  consented  to. 


-I  suj^Qse 


Jeffrey^  for  the  pursuer. — They  are  put  into 
process  by  the  defenders,  and  we  are  entitled 
to  rest  upon  them. 

The  next  evidence  tendered  were  opinions 
given  to  the  pursuer,  upon  which  he  ultimately 
refused  to  fight. 

Lord  Chief  Commissioner. — That  steers 
very  near  what  is  objectionable  on  other  grounds 
than  those  referring  to  the  interest  of  the  par- 
ties. 

A  witness  having  stated  that  she  took  a  copy 
of  one  of  the  letters  to  Mr  Vair,  was  desired  to 
look  at  it. 

Lord  Chief  Commissioner.-— As  you  have 
endeavoured,  but  failed,  to  get  the  original 
from  the  defender,  if  the  witness  swears  this  to 
be  a  true  copy,  it  is  not  only  evidence,  but  bet- 
ter than  her  statement  from  memory. 

When  evidence  was  tendered  of  the  charac- 
ter of  the  defender. 


AllMSTKOWa 

V, 

VAm  AND 

Alstok. 


A  party  msy 
prore  the  ooii« 
tents  of  a  written 
document  regu- 
larly called  for, 
but  not  produced 
by  the  opposite 
party. 


Lord  Chief  Commissioner.— »As  this  is 
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Feb.  88, 


Aeuit&ono    not  objected  to  I  shall  not  interfere,  but  wish 
Vatr  and     it  not  to  be  drawn  into  a  precedent. 

Alston. 

McNeill  opened  the  case  for  the  pursuer, 
and  stated  the  facts. 

Cockbum,  for  the  defenders. — This  is  purely 
a  question  of  reparation,  and  not  to  put  down 
duelling.  The  defender,  Vair,  appears  here  to 
vindicate  his  character,  and  not  to  save  L.  500 
or  500  farthings.  He  does  not  deny  the  facts, 
but  the  cause  of  quarrel. 

Jeffrey. — Many  parts  of  this  case  are  pain- 
fuly  and  the  pursuer  claims  compensation,  not 
for  bodily  fear  or  disclosure  of  truths,  but  for 
the  publication  of  falsehood. 

Lord  Chief  Commissioner. — This  is  pure- 
ly a  question  for  the  Jury ;  indeed,  more  so  than 
any  at.  which  I  have  presided. 

The  case  is  brought  on  two  grounds.  1.  The 
challenge.  2.  Libelling  in  the  placard  and  pub* 
lication.  The  issue  as  to  the  challenge  was  met 
by  the  answer,  that  he  accepted  it.  Those  as  to 
the  libel  were  met  by  an  answer,  which  is,  as 
near  as  can  be,  of  the  nature  of  a  set-off. 

In  Scotland,  sending  a  challenge  is  action- 
able, and  we  have  tried  a  case  of  this  sort,  which 
was  sent  at  a  time  when  jthe  issues  were  approved 
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of  in  the  Court  of  Session ;  and,  therefore,  I 
have  no  doubt  that  this  in  law  forms  a  ground 
of  action. 

There  is  a  question,  whether  the  pursuer  ac- 
cepted the  challenge,  as  that  would  take  away 
his  right  of  action.  If  there  had  been  a  direct 
acceptance,  there  would  have  been  no  difficulty, 
but  the  proof  of  acceptance  rests  merely  on  sus- 
picion ;  it  is  only  an  inferential  or  constructive 
acceptance,  of  which  you  must  judge  from  the 
evidence.  The  next  question  is,  whether  the 
libellous  matter  was  published  by  the  pursuer, 
and  if  it  was,  whether  it  compensates  the  whole 
or  only  part  of  what  was  published  by  the  de- 
fender. The  question  is,  whether  he  took  the 
law  into  his  own  hands,  and  how  far  the  words 
take  off  from  the  severity  of  those  on  the  other 
side. 

In  estimating  the  damages,  you  will  also  con- 
sider the  extent  of  the  publication  of  each.  If 
the  words  had  been  such  as  to  absorb  those  in 
the  statement,  they  would  have  taken  away  the 
right  of  action,  though  the  number  of  copies  was 
not  the  same  ;  but,  if  it  is  a  lighter  publication, 
you  must  balance  the  account,  and  consider 
them  as  affecting  the  amount  of  damages. 

This  is  a  very  painful  case,  and  it  would  have 
been  better  had  it  never  been  brought ;  but  the 
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pursuer  having  brought  it,  must  stand  by  the 
consequences  of  a  disclosure  of  his  conduct  in 
the  delicate  affiur  to  which  it  relates. 

Verdict-— For  the  pursuer  on  the  first  seven 
issues,  and  for  the  defender  on  the  eighth,  da- 
mages L.  20. 

Jeffreif  and  McNeill,  for  the  Pursuer. 
Cockbum  and  MaiUand,  for  the  Defenders. 
(Agents,  Ed,  Hoygan,  w.  s.,  Rt  Strachan^  and  John  Pattsonjufhf 
w.  8.) 
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Craig  v.  Budge. 


This  was  a  suspension  of  a  decree  of  the  Sheriff 
written  M;ree.  of  Caithuess,  ou  the  ground  that  the  Sheriff 
been  departed  had  uo  jurisdiction.  That  he  refused  to  allow 
^oM  entL^   the  pursuer  to  establish  a  parol  agreement  by 

parol  evidence. 


into. 


ISSUES, 


**  It  being  admitted  that  a  written  agreement, 
<<  dated  13th  March  1819»  was  entered  into  be- 
**  twixt  the  pursuer  Alexander  Craig,  and  the 
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<<  defender  William  Budg^,  whereby  the  said 
<<  defender  was  employed  to  fish  herrings  for 
<<  the  pursuer  during  the  fishing  season  1819 ; 
**  for  which  the  pursuer  became  bound  to  pay 
*<  the  said  defender  at  the  rate  of  18s.  per  crane 
'<  of  herrings,  and  to  allow  salt  for  curing,  at  the 
^*  rate  of  five  barrels  to  each  boat  employed  by 
the  defender  in  fishing. 
<<  Whether  at  Wick,  on  or  about  the  5th  day 
of  June  181 9>  the  said  parties  mutually  agreed 
to  depart  from  the  said  agreement,  and  to 
settle  for  payment  of  the  herrings  furnished 
to  the  pursuer,  upon  the  same  terms  upon 
**  which  the  said  pursuer  Alexatider  Craig 
**  should  settle  with  the  other  fishers  employed 
^*  by  him  during  the  fishing  season  aforesaid  ? 
**  And,  whether  the  pursuer  did  settle  with  the 
*^  other  fishers  as  aforesaid,  at  the  rate  of  148. 
**  6d.  per  crane,  and  perquisites  ? 

Whether  the  defender  furnished,  during 
the  fishing  season  aforesaid,  the  pursuer  with 
148^  cranes  of  herrings,  or  witib  only  13?^ 
"  cranes?" 

An  objection  was  taken  to  the  first  witness  aUnd^  'usf*^ 

called,  that  he  was  not  in  the  pursuer's  list,  to  !|^erf 'th^ 

which  it  was  answered  he  is  in  the  list  for  the  ^^  in  his  Kat.  * 
defenders. 
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Dn   an  issue, 
whether  a  writ- 
ten agreement 
was   departed 
from,  and  a  ver- 
bal  one  entered 
into,  competent 
to  prove  the 
practice  of  her* 
ling-fishers  to 
depart   from 
written  agree- 
ments? 


Loud  Can^  C<»ittittiaiirisft*^Tlie  object 

of  a  liM  is  lo  gtV6  yoa  notice  $  and  as  he  is  in 
your  owfi  listj  you  must  hate  had  notice  of 
him.* 

The  witness  was  then  examined^  and  was  ask- 
ed whether  it  was  the  practice  to  depart  from 
the  agreements^  and  settle  according  to  the  nte 
in  the  district. 

J^  A*  Mwtay  objects%*^This  is  not  within 
the  isiue^  which  relates  to  a  specific  agreement. 
It  is  eontrary  to  law  to  allow  proof  of  this  na- 
ture to  cut  down  a  i^ecifiq  agreement* 

JeffVey^^—T^^  is  not  yet  intelligible,  and  is 
tterely  the  foundation  for  other  proof.  We  ad- 
mitted that  we  had  no  direct  proof* 

Lonti  Cttii^  CoMMissioNfiB. — I  understand 
you  do  not  mean  to  contend  that  the  agi^ement 
being  in  writings  it  must  be  defeated  by  writing. 
I  am  not  now  to  prgudge  the  case  of  the  pursuer. 
There  is  a  written  agreement,  and  the  question 
is,  whether  it  was  depatted  ftom,  and  a  subse- 
quent one  entered  into.  The  pursuer  \&  to  prove 
this  by  facts  and  circumstances.  It  may  be  dif- 
ficult for  him  to  do  so,  but,  in  the  beginning  of 
]^froof  of  ^ts  and  circumstances^  I  cannot  say 


*  By  6  Geo.  IV>  c  120,  §  35,  list  of  witnesses  are  Bot  to 
be  fiimished  previous  to  trial. 
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tkH  tEaHnetians  of  a  nliikr  nature  are  to  he       c^tG 
entirely  disregarded.    If  the  ptoof  refts  cmtiie-      Bitms. 
ly  on  facts  of  this  nature,  I  shall  tell  the  Jury      '^'^v^ 
to  disragard  it,  and  find  £ir  the  defender.. 

To  do  away  with  a  written  agreement^  the 
proof  must  be  aolenm  and  clear,  and  I  shall 
wateh  it.  This  ii  merely  inchoate^  and  may 
be  explanatory  of  the  facta  and  drcmnstances  f 
but,  if  no  more  it  proved^  it  will  do  the  defender 
no  harm  ;  but,  if  more  is  proved,  this  will  be 
matter  to  be  considered  by  the  Jury,  and,  there- 
£oie,  I  admit  it  at  the  present  stage  of  the  caose. 

When  aimilar  eueBtiomi  were  put  to  the  next  But  proof  of  the 

pracnoe  aloney  is 

witness,  his  Lordship  said^  This  is  net  a  ease  not  sufficient. 
upon  usage  of  trade,  but  on  a  specifie  agreeN 
ment,-^ou  will  never  make  out  this  caae. 

The  third  wiknesa  having  stated,  on  faia  cross- 
erammation,  that  he  had  refused  to  oomnmnif 
cate  to  the  defender  what  he  knew  on  the.  aub^ 
ject,  as  he  understood  it  to  be  improper  to  aped^ 
on  the  sulgect  after  citation. 

Lord  Chief  CoMMisaiovER.-— I  have  en-^ 
detvoured  to  get  the  better  of  this,  but  I  am 
informed,  that  this  is  so  inveterate,  that  we  must 
sidimit  to  the  inconvenience  of  having  the  pre-; 
cognition  taken  in  the  country.    If  you  (the 
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counsel  for  the  defender)  take  my  advice,  you 
will  put  no  questions. 

Incompetent  to        Another  witness  was  asked,  whether  another 
^^iHithone  fisher  had  entered  into  a  written  agreement, 
ti^^teict  w^   and  afterwards  departed  from  it. 
another.  LoRD  Chief  COMMISSIONER. — This  is  a  Spe- 

cific fact  in  a  concern  with  another  party, 
which  cannot  be  brought  to  affect  the  contract 
with  this  one. 

At  the  close  of  the  evidence,  his  Lordship 
expressed  a  doubt  whether  there  was  any  case 
to  go  to  the  Jury ;  but  Mr  Jeffi^y  suggested, 
that,  in  the  evidence  of  one  of  the  witnesses,  a 
fact  was  .mentioned,  which,  even  if  there  was 
doubt  of  it  coming  up  td  the  issue,  ought  to  be 
indorsed. 

Whyte  opened  the  case,  and  stated.  That  they 
would  prove  the  universal  practice  in  this  trade, 
to  depart  from  the  agreements,  and  settle  at 
the  rate  of  the  season. 

J.  A.  Murray. — This  was  an  action  in  a 
Sheriff  Court  by  a  poor  fisherman,  upon  a  written 
contract,  against  his  rich  employer,  who  thinks 
he  may  make  any  bargain,  and  then  settle  on 
other  terms.  The  general  principle  is  not  to 
receive  parol  evidence  against  a  written  agree^ 
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ment.  The  sum  in  the  second  issue  is  so  small,  Craig 
that  I  shall  leave  it  on  the  opening  of  the  other  Budos 
party.  "^^ 

Lord  Chief  Commissioner,-^ You  judge 
rightly,  but  the  onus  of  proving  the  second  lies^ 
on  you. 

This  is  not  a  case  for  damages,  but  in  which 
a  verdict  is  to  be  returned  to  the  other  Court ; 
I  wish  there  was  a  precise  rule  as  to  cases  of 
this  sort,  where  no  proof  is  brought  in  support 
of  an  issue.  If  I  were  to  follow  my  original 
opinion,  I  would  hold  it  a  case  where  the  par- 
ty bound  to  prove,  having  failed  to  do  so,  there 
ought  to  be  a  verdict  for  the  other  party,  but  » 
there  is  a  course  here  of  finding  it  not  proven, 
— ^this,  in  the  present  case,  is  little  else  than  a 
finding  for  the  pursuer  on  the  second  issue, 
and,  as  I  consider  it  more  consonant  to  the 
course  of  Jury  Trial,  I  think  you  had  better 
find  it  for  the  pursuer. 

On  the  first  issue,  the  case  is  as  clear  for  the 
defender. 

The  admission  establishes,  that  there  was  a 
written  agreement,  which  stated  the  employment 
and  the  remuneration.  It  is  not  a  vnriting 
of  the  highest  order,  and  requiring  writing  to 
dissolve  it,  or  even  an  express  declaration  that 
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it  f^  dissolved^  for  t\m  vofff  be  done  by  fiiets 
aiid  lar^iiinirtaiiQessr^^  the  proof  necewary  to 
dissolve  a  written  contract,  must  be  clear  md 
perspicuous. 

After  going  through  the  evidence^  his  Lord- 
ship stated  that  it  was  far  too  loose  to  undo  a 
written  C(mtract»  and  that  there  was  no  evi- 
dence of  any  new  contract  having  been  entered 
intou 

Verdict^-^For  the  defender  on  the  firrt  iMie^ 
aod  for  the  pursuer  on  the  fitecond  issue, 

^$^^y  ^  Wh^ie^  ^W  the  Porguer* 

J*  Am  Murray  and «/«  /Fl  JXcksan,  for  the  Defender. 

(Agents,  DarM  dyne,  8.  s.  c,  and  Jama  Lawton^  w.  sO 
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Mazch  5* 


PRESENT, 
THE  MRD  CHIEF  COMMISSIOITSR. 


Wilson  v.  Wilson. 


lie  RsDUCTXON  of  a  dii^sition  and  deed  of  settle-- 
gro^d  of  imbe.  u^^j^  ^j(  jjj^  grouud  of  fraud  and  circumven- 

tiop»  and  of  mental  imbecility.  The  first  ground 
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wa0  not  iosisl^ed  on,  and  the  case  c«ne  to  trial      Wilsqh 

on  the  second.  Wilson. 

I9SUE. 

*^  Whether,  on  or  about  the  l6th  day  of 
''  September  1817)  the  date  of  the  dispoaitioa 
^  and  settlement  now  under  reduction,  alleged 
<<  to  have  been  executed  by  the  late  Thomas 
'^  Wilson,  heckle-maker  in  Crosscauseway, 
^  in  favour  of  Agnes  Wilson,  widow  of  the  de^ 
*' ceased  Adam  Robertson,  baker  in  Edinn 
«  burgh,  and  others,  the  said  Thomas  Wilson 
^  was  not  of  a  sound  and  disposing  mind,  but 
^'  was  in  a  statje  of  mental  imbecility  and  in-f 
^^4xtpacity,  and  thweby  incapable  of  under^ 
'f  standing  his  affiurs  r' 

When  ihe  case  was  called  for  trial  on  the  to  entitle  ajp«- 

ty  to  proceed  to 

20th  February,  the  pursuer  did  not  aj^ar.        *™{»  m  abwace 
Maitlandf  for  the  defendiMr«^*^We  gave  no^-  t7,hemii8tpioye 

_       .  _  -       -  /»         1  notice  to  the  op* 

tice  of  trial  to  the  known  agent  tor  the  purr  posite  party,  ox 
suer,  who  is  also  attestor  for  the  mandatory.  It 
is  said  the  mandatory  does  not  mean  to  adt, 
but  his  appointment  being  a  proceeding  in 
Court,  his  declinature  should  appear  on  record* 

Lord  Chfef  CoMMissioN£R.«-^Where  is 
proof  of  notice  to  the  mandatory  ?   The  Court 


his  mandatory. 
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Wilson 
Wilson. 


Scruton  v.  Catto, 
ante  p.  56. 


must  be  very  cautious  in  the  absence  of  esthev 
party. 

In  the  absence  of  a  defender,  the  case  is 
quite  simple,  and  when  all  the  notices  have  been 
given,  the  Court  has  no  hesitation  in  al- 
lowing the  case  to  go  on ;  because,  if  the  pur-  . 
suer  does  not  make  out  Us  case,  the  defender 
would  have  a  verdict.  But,  in  absence  of  a 
pursuer,  the  case  is  diflPerent,  as  the  defender 
has  no  proof  to  oiBPer,  and  the  verdict  comes  to 
be  one  in  absence  without  evidence.  This 
question  was  much  discussed  in  the  case  of 
Scruton  and  Catto ;  and,  in  that  case,  the  Jury 
Court  confirmed  the  decision  given  by  Lord 
Gillies,  that  the  pursuer  not  having  appeared, 
and  there  being  no  power  to  nonsuit,  the  only 
way  to  extricate  the  case,  was  to  take  a  ver- 
dict for  the  defender.  A  Bill  of  Exceptions 
was  taken  to  this  decision,  and  the  First  Divi- 
sion of  the  Court  of  Session  held  the  Jury 
Court  right,  and  confirmed  the  judgment. 

That  I  hold  a  complete  case  in  point,  and 
an  authority  upon  which  I  should  have  no  dif- 
ficulty to  allow  a  verdict  to  be  tak^i  for  the 
defender,  or  to  hear  any  evidence  he  may  have 
to  offer.  But  the  difficulty  here,  is  of  a  differ- 
ent nature,  and  is  the  same  in  the  absence  of 
the  pursuer  as  of  the  defender.     It  is  the  want 
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of  the  proper  notice.     In  the  case  of  Beards-       Wilson 
worth,  I  held  that  the  notice  must  be  served  on      Wi/son. 
the  mandatory  personally ,  or  at  his  dwelling-   voLT^TisIa 
house.     Suppose  I  allowed  this  notice  as  suffi*- 
cienty  and  that  the  mandatory  came  forward 
and  appointed  a  new  agent,  and  wished  to  go 
on  with  the  case  ?   As  to  the  situation  of  an 
attestor  for  a  mandatory,  I  wish  to  see  one  of 
the  other  Judges,  as  that  is  a  question  of  pecu- 
liar Scotch  law. 

After  consulting  the  Judges  of  the  First  Di-   Notice  to  the  au 

o  o  .   testoroftheman- 

visicm  of  the  Court  of  Session,  his  Lordship   datoryisnotsuf. 

*•     fiaent. 

said, 

I  have  not  only  seen  Lord  Gillies,  but  the 
other  Judges,  and  they  are  unanimously  of  opi- 
nion, that  the  agent,  being  attestor  for  the  man- 
datory, does  not  make  any  distinction  in  the 
case,  as  it  is  the  mandatory  who  is  to  be  looked 
to,  as  he  is  dominus  litis. 

The  rule  of  Court  has  been,  that  there  must, 
at  least,  be  service  at  the  house  of  the  manda- 
tory. 

Moncreiff  and  Maitland.-^In  this  case,  the 
notice  to  the  agent  was  regular,— we  had  no  rea- 
son to  believe  it  was  to  be  in  absence,  and  have 
a  right  to  go  on  and  obtain  a  verdict. 

Lord  Chief  Commissioner.*^— I  do  not  say 
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wij^Qu  thatt  in  ^  ^me^  it  13  neceimrjr  to  |^  notice 
Witiov.  to  tjbe  imiiidatc«7»  but  I  asy  that  yaumuitgivv 
iM)ti«p  to  tb#  pwty»  or  his  mand^tory^when  you 
are  to  try  in  ab«eiiCQ«  It  is  petftctly  compe- 
tmt  foir  the  Court  to  atop  a  proceeding  wliidi 
may  be  carried  on  ivithout  the  kuowledgp  of  the 
p^iy  uitere3ted« 

This  is  an  objection  on  the  part  of  the  Court, 
aii4  no  person  has  a  right  to  go  to  trial  in  ab» 
sence,  without  the  leave  of  the  Court ;  and  the 
Court  will  not  allow  a  proceeding  that  may  do 
iiPtjustieef*^!  will  not  try  this  cause  without  be- 
ing «sl;i8fied  that  the  proper  notices  have  been 
given,  and  they  have  not  been  given  in  tins 

ease* 

It  is  nici  only  my  own  opiniout  Imt  that  of 
the  Judges  of  the  Court  of  Session,  that,  if  both 
parties  ai^  present,  no  such  notice  is  necessary^**-* 
but  that,  if  a  party  is  absent,  the  rule  is  di&r» 
ent,  and  notice  to  the  attestor  of  the  mandatory 
is  not  sufficient^  as  he  is  a  mere  cautioner.  In 
the  case  of  Beardsworth,  this  was  held  neces- 
sary, and  the  present  is  the  case  of  an  absent 
pursuer*  In  this  case,  the  defender  gives  notice 
by  pratisOf  and,  if  intimation  had  been  made  to 
the  msndatory,  I  should  have  held  it  good,  but 
I  cannot  hold  notice  to  the  agent  sufficient. 

If  the  mandatory  intimates  that  he  does  not 
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mean  to  appear,  I  have  no  objection  to  take  this  Wil«»v 
on  an  early  day ;  but,  let  intimation  be  made  to  Wilsov. 
him,  and  let  the  person  intimating  make  an  af- 
fidavit as  to  what  passes. 

At  the  trial,  Mr  Maidand  stated  that  the 
mandatory  had  withdrawn  two  years  ago,  and 
that  they  wished  to  put  into  process  the  letters 
on  the  sul^ect^ 

LoBD  Chiev  CoMMissioN£iu.^If  I  thougbt 
X  had  junsdiotiou  in  this  matter,  I  would  car* 
tainly  proceed  i  but,  as  there  is  some  doubt  of 
the  jurisdiction  of  this  Courts  and  as  the  caw 
goes  back  to  the  Court  of  Session,  I  shall  take 
a  note  ^  ity  and  have  no  doubt  that  Court 
will  proceed  to  the  utmost,  as  it  ai^pears  to  mo 
a  piece  of  great  misconduct  on  the  part  of  the 
agent. 

The  Jury  were  then  sworn,  and  his  Lordship 
statedii  that,  after  the  delibeiBte  decision  in  the 
case  of  Scruton  and  Catto,  now  finals  he  could 
odJj  dialect  them  to  find  for  the  defender* 

Verdict  for  ike  defender. 


M<mcreiffmi  MaHland,  for  the  Defend^. 
(Agent  for  the  Defender,  WHUam  WtUiamson,) 
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Maich6. 

Finding  that  an 
agent  was  em- 
ployed to  convey 
a  share  of  a  ves- 
sel, and  ought  to 
have  caused  the 
conveyance  to  be 
inserted  in  the 
cust(»nJiou8e 
books. 


Paris  v.  Smith, 

An  action  against  an  agent  to  compel  him  to 
appear  and  defend  in  an  action  brought  agdnst 
the  pursuer  as  owner  of  a  vessel  called  the  Three 
Brothers,  or  to  pay  the  sum  for  which  the  pur- 
suer may  be  found  liable  on  account  of  damage 
done  by  that  vessel. 

Defence.— The  defender  was  employed, 
not  by  the  pursuer,  but  by  the  purchaser  of 
the  share  of  the  vessel. 
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ISSUE. 

"  Whether,  on  or  about  the  20th  day  of 
January  1818,  the  defender  was  employed 
by  the  pursuer,  or  by  David  Paterson,  for  the 
pursuer's  behoof^  to  execute  a  vendition,  and 
to  complete  the  transference  of  one  half  of 
the  vessel  called  the  Three  Brothers,  in  fa- 
vour of  Robert  Steven  j  and.  Whether  the 
defender  failed  to  make  proper  entries  at  the 
Custom-House,  and  thereby  failed  to  com- 
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<<  plete  the  transference,  to  the  loss  and  damage 
*^  of  the  said  pursuer  ?' 


k»» 


After  the  case  was  opened  for  the  pursuer,     in  an  action  of 

Skene,  for  the  defender. — ^They  have  not  cess,  which  ifth^ 
produced,  in  this  case,  the  process  to  which  they  S^,  m^ut  b^ 
wish  us  to  be  parties,  and  in  which  they  allow-  SI^  ^^^ 
ed  a  verdict  to  go  in  absence.  *™^ 

J^ey. — The  defender  cannot  plead  sur- 
prise, as  the  process  is  made  the  ground  of  our 
action,  and  they  might  have  borrowed  it  on  pay- 
ment of  a  small  fee.  As  they  refused  to  admit 
the  process,  we  have  brought  the  clerk  of  the 
Admiralty  to  produce  it  when  he  is  called. 

^^Ar^e.-^-The  objection  is  not  to  the  examina-* 
tion  of  the  clerk,  but  production  of  the  process. 
The  rule  in  the  act  of  sederunt,  §  24,  is  abso- 
lute, and  the  only  exception  is  that  stated  in  act 
of  sederunt,  9th  July,  I8I7,  §  ^*  A  similar 
attempt  was  rejected  in  Tytler's  case. 

LoBD  Chief  CoMMissiaN$R.~-It  is  disagree- 
able to  turn  a  party  round  on  a  point  of  this 
sort  ];  but,  so  long  as  the  act  of  sederunt  exists, 
the  Court,  before  it  can  allow  such  a  production, 
must  be  thoroughly  satisfied  that  it  falls  under 
the  exception  referred  to.    The  fact,  in  this 


cMie»  ii  dear^-uotioQ  wm  giveli  of  the  wtnoB^ 

and  of  the  production,— it  is  dao  noiioed  in  the 
summons  in  the  cause,  and  it  is  said,  a  call  was 
madey  in  regular  time,  fqran  the  party  to  admit 
ity  but  that  he  did  not  appeacM-^-Tfae  question 
now  is,  whether  enough  has  been  done  to  en- 
tide  the  Oourt  to  exercise  its  discretion,  and  the 
whole  rests  on  that  purt  erf*  the  act  <£  sedenmt* 
The  general  rule  is  eoBtitfned  in  the  act^  10th 
Feb.  1816,  §3;  and  after  Lord  fife's  cas^  nv 
other  act,  9th  July,  1S17>  was  passed,  wluch 
giYOS  the  C!ourt  a  r^ht  to  exercise  its  discie* 
tion.«^Under  that  act^  the  psrty  must  call  tibe 
haver* 

The  only  conclusion  I  can  draw,  is,  that  the 
discretion  is  to  be  exercised  within  the  mean- 
ing  of  this  clause*  It  is  said  this  is  a  public  do^- 
cument,  Init  the  pursuer  might  have  borrowed 
it,  and  though  I  regret  it,  I  cannot  say  that 
the  pursuer  has  brougiit  bimfldf  within  the 
rule.  This  is  a  record  to  which  the  defender  is 
not  a  party,  and  it  runs  to  a  great  length, 
which  is  a  reason  fiir  producing  it  before. 
It  has  been  said,  dwt  it  lias  been  idie  pUMv 
tiee  to  receive  such  docomentB  at  the  trials 
but  that  has  been,  so  &r  as  I  reooUect,  by  eon* 
sent ;  tf  any  case  can  be  shomi  where  it  was 
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dwM  ifntboHt  consttity  I  shall  be  Madf  to  nv       p^«» 
Itt  in  thiB  ittstanee.*  smit«. 

Datitig  the  examhiatioti  of  FMersoki^  who  is  a  party  faOmg 

^  ^  to  recover  a  do- 

mentioned  in  the  insiie,  cument  from  a 

haver,  allowed 

J^rey. — We  have  endeavoured,  by  an  exa-  to  prove  the  con- 
mination  of  the  parttea  on  cioinmission,  to  re- 
cover the  i^reement  betwixt  them,  and  hav^ 
ing  failed,  are  now  entitled  to  prove  generally 
its  contents. 

iSAreTie— -There  are  no  authorities  for  such  a 
proceeding. 

LoBD  Chief  CoMinssioNfiR.---<^This  exami** 
nation  was  in  the  Court  of  Session,  and  it  is 
customary  to  rely  upon  that.  Is  it  agreed  that 
the  document  is  not  to  be  found  ?  If  so,  and 
if  it  is  made  out  that  the  defender  had  any 
thing  to  do  with  it,  I  will  admit  this  evidence. 

.    An   objection  was  takoi   to  a  question, 
whether,  if  the  witness  were  employed  to  com- 


■*■*——  I  III  III         liiK 


*  ^e  procluctioii  of  papers  is  now  r^ulated  by  an  act  of 
sederunt,  dated  8di  Mttth  lBdS>  ft&d,  in  the  case  of  Combe 
and  Compaay  t\  Morison  and  Hossack;,  tried  on  tbe  9Sd  March 
1826,  Lords  Pitmillyi  Crin^etie,  and  Mackenzie  held,  that, 
to  entitle  a  pursuer  to  call  on  tlie  defender  to  produce  papers 
al  Ac  trial,  he  muat  tdiow  good  reason  for  (faeir  not  being 
produced  ibafore. 
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plete  the  transference  of  a  vessel,  he  would 
think  it  necessary  to  make  an  entry  in  the 
Custom-House  books. 

Lord  Chief  Commissioner. — Put^the  case 
to  the  witness  as  it  is  proved. 

9 

An  extract  ham       A  witncss  was  Called  to  produce  excerpts 

the  custom*  *  _ 

house  books  not    from  the  books  of  the  Custom-House  at  Mon- 

leoetved  as  evi- 
dence, trose. 

Skene. — They  must  bring  the  books,  as  they 
are^  the  best  evidence. 

•  Jeffrey. — We  understood  from  this  witness, 
that  the  books  were  immoveable ;  but  it  now 
seems  they  might  be  got  on  application  to  the 
Board. 


Lord  Chief  Commissioner. — It  often  hap- 
pens that  evidence  of  the  sort  offered,  is  ad- 
missible. When  a  record  is  immoveable,  then 
an  office  copy,  (an  extract)  is  admissible.  But, 
the  document  being  bulky,  is  not  a  sufficient 
reason  for  admitting  the  copy.  I  dare  say,  the 
excerpts  now  offered  are  correct,  but  the  books, 
if  here,  might  be  cross-examined. 

In  an  institution  such  as  this,  it  has  often 
struck  me,  that  it  would  be  desirable  to  have 
persons  to  conduct  cases  in  this  court,  to  pre- 
vent mistakes  of  this  sort.    In  more  than  one 
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English  court,  there  are  clerks  of  court,  who        Pakib 
are  employed  to  give  advice  to  the  parties,  and 
act  for  them,  in  conducting  the  cases  before 
these  courts. 

J(Sffrey  opened  the  case,  and  stated.  That  the 
defender  did  not  make  the  entry  in  the  books 
of  the  Custom-House,  and  by  34  George  III. 
cap.  68.  the  omission  of  any  form  retiders  the 
whole  void,  tt  is  said  the  defender  acted  for 
the  purchaser,  but  if  he  did,  he  also  acted  for 
the  seller,  which  is  customary  in  such  matters. 

Skene.-^This  is  an  action  for  gross  neglect 
oni  the  part  of  the  defender,  and  we  do  not 
differ  much  on  the  fact.  The  question  is,  whe- 
ther there  was  an  employment,  not  only  to  exe- 
cute a  vendition,  but  to  complete  the  trans- 
ference i  and  whether  the  defender  failed. 
There  is  not  sufficient  evidence  of  such  an 
employment,  and  it  is  not  proved  that  he  fail- 
ed, as  there  is  no  evidence  that  the  entry  was   i  pwiuppa'g  Lbw 

_  ^  ofEv.p.  195. 

not  made. 

s 

Lord  Chief  Commissioner.— This  case 
goes  to  you  on  the  evidence  for  the  pursuer.  It 
arises  out  of  a  clause  in  the  act  of  Parliament, 
which  requires  an  entry  of  the  sale  of  a  vessel 
to  be  made  in  the  Custom-House  books,  which 

Y 
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is  a  formal  proceeding,  without  whieh  the  sale 
is  void. 

This  is  an  action  against  a  person  for  not 
doing  what  it  is  alleged  he  was  bound  to  do; 
and  in  all  such  cases,  the  fact  must  be  clearly 
made  out ;  the  pursuer  must  make  out  that  the 
employment  was  given  and  undertaken,  and  was 
not  fulfilled.  It  must  be  established,  that  the 
undertaking  was  not  only  to  execute  the  vendi- 
tion, but  to  complete  the  transference,  and 
that  this  was  not  executed.  A  distindtion  is 
taken,  and  it  is  said,  that  employment  to  exe- 
cute the  writings  does  not  imply  that  the 
agent  is  to  complete  the  transference.  You 
have  heard  the  evidence  as  to  the  fact,  and  tlie 
practice  of  other  agents  in  similar  cases,  and  if 
you  are  of  opinion  that  the  employment  was 
only  to  execute  the  vendition,  and  that  it  re- 
quired a  special  order  to  render  it  the  duty  of 
the  agent  to  make  'the  entry,  you  will  fiiid  for 
the  defender.  If  you  are  of  an  opposite  opi- 
nion, you  will  find  for  the  pursuer ;  but  to  en- 
title you  to  do  so,  you  must  be  satisfied  of  the 
whole  miltter  in  the  issue* 

His  Lordship  then  stated  the  evidence,  and 
that  the  Jury  must  consider  whether  die  term 
convey^  which  was  used  by  one  of  the  witnesses. 
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nesiit  4hat  «il  was  to  be  done  that  ivas  neces- 
sary to  complete  the  transference,  and  whether 
tiie  di^mder,  in  this  case,  did  all  that  was  ne- 
cessary, by  givii^  the  vendition  to  the  pur- 
chaser, with  instructions  to. send  it  to  Montrose, 

If  (this  term  had  occurred  in  a  l^al  deed, 
tlien  I  would  have  stated  what  in  law  was 
its  meaning,  but,  as  occurring  in  parol  evi« 
dence,  I  shall  only  say,  that  a  conveyance  is  a 
complete  transference  of  the  property,  and,  un- 
less there  is  some  strong  evidence  or  argument 
i^inst  it,  you  vdil  consider  whether  this  is  not 
made  out  for  the|>ursuer. 

It  is  clear  that  the  defenderknew  that  some- 
thing more  was  necessary  to  be  done,  and  it 
would  have  been  more  natural  to  have  given  the 
vendition  to  the  seller  than  the  purchaser.  On 
the  whole,  it  appears  to  me  that  the  weight  of 
the  evidence  is,  that  the  employment  was  to 
complete  the  transference,  and  that  a  verdict 
should  go  for  the  pursuer,  but,  if  you  are  of  a  dif- 
ferent opinion,  you  will  find  for  the  defender. 

The  terms  of  the  second  issue  ought  to  have 
been  not  ^^  to  make  proper  entries,''  but  to  di- 
rect the  officers  to  make,  &c.,  and  this  would  be 
a  proper  correction  for  your  verdict.  Unless 
your  verdict  is  for  the  pursuer  on  the  first  issue, 
in  which  case,  this  question  does  not  arise,  but  if 
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it  does  arise,  you  must  consider  such  evidence 
as  we  have,  the  books  not  being  here. 

After  detailing  what  appeared  the  result  of 
the  evidence,  his  Lordship  said, 

It  is  a  very  serious  thing  calling  a  man  of 
business  to  account  for  a  neglect.  No  doubt  a 
party  may  bring  such  an  action,  but,  before  you 
subject  the  defender,  you  must  be  thoroughly 
satisfied  that  the  employment  was  undertaken, 
and  that  he  failed  to  perform  it. 

Skene  and  Buchanan  suggested,  that,  as  no- 
thing was  proved  as  to  the  books,  the  presump- 
tion was,  that  the  entries  were  regular. 

Lord  Chief  Commissioner. — There  is  no 
doubt  the  presumption  that  the  books  are  re* 
gular.  But  if  the  Jury  are  of  opinion  that  the 
conduct  of  the  defender  was  not  correct,  the 
question  is,  if  we  are  to  presume  the  entry  .made. 
I  hold  the  pursuer  has  made  a  case  to  be  left  to 
the  consideration  of  the  Jury. 

Verdict — **  For  the  pursuer.*' 

I 

Jeffrey  and  Sandfordy  for  the  Pursuer. 
Skene  and  Buchanan^  for  the  Defender. 

(Agents,  Archd,  Duncan^  s.  s.[c.  and  T»  Deuchar,) 
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PBE8XKT, 
LORD  PITMILLY. 


Caaig 

v.. 

Sl&J.MAR-i 

JO&IBAMKS. 


Craig  v.  Sir  John  Marjoribanks. 

An  action  of  damages  for  defamation. 

Defence. — A  denial  of  the  charges,  and  a 
plea  that,  being  a  Justice  of  Peace,  he  would 
have  been  justified  in  making  some  of  them. 

The  issues,  after  an  admission  that  the  de- 
fender was  a  Justice  of  Peace,  contained  eight 
questions  as  to  statements  made  by  the  de- 
fender. 

The  pursuer  had  been  tried  before  the  She- 
riff of  Berwick  and  a  Jury,  for  an  assault  on 
the  street  of  Coldstream,  on  the  1 2th  May 
1S20,  and  it  was  found  that  he  did  com- 
mit the  assault,  but  under  circumstances  of 
great  and  shameful  provocation. — It  was  al- 
leged that  the  defender  took  irregular  pre- 
cognitions in  that  case,  and  transmitted  false  ac- 
counts of  the  import  of  what  the  witnesses  had 
said  to  the  Lord  Advocate^  and  made  this  the 
ground  of  attempting  to  ruin  the  pursuer,  and 
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A  diligeace  for 
zeooveiStg  a  pre- 
oogDitioii   xe* 
fused; 


tttfin  V.  Don- 
das,  Dec.  28, 
1737.  M.  7905. 
2,  Hume  on 
Crimes,  132. 
edit  1819, 
(note.)  Vass  v. 
Boi^of  Cus. 
toms,  Feb.  20, 
1818. 


to  get  him  dismissed  from  his  situation  of  Baron 
BaUie,  under  the  Earl  of  HadcCngton,  and  of 
S  heriff-Clerk  Depute  i  and  that  he  had  accused 
the  pursuer  of  subornation  of  perjury. 

On  the  Slst  Ma;  182S,  in  preseiice  of  the 
three  Lords  Commissioners, 

BtLchanan  said.  We  move  for  a  diligence  to 
recover  certain  letters  and  irregular  precogni- 
tions sent  by  the  defender  to  the  Lord  Advo- 
cate. If  these  are  refused,  signed  informations 
are  useless,  as  the  party  without  them  cannot 
obtain  redress. 

Hope. — The  proceedings  were  in  an  inferior 
Court,  where  there  could  be  no  signed  informa- 
tion— that  only  applieis  to  imprisonment  under 
the  act  1701.  4  s  t6  precognitions,  they 
are  often  taken  by  Magistrates  ex  propria 
mottt,  and  it  seems  admitted  that  the  pursuer 
is  not  entitled  to  these* 


Lord  Chief  Commissioner. — On  the  first 
prec(^piition»  a  verdict  and  conviction  follow- 
eA,  which  puts  it  out  of  the  question.  But 
was  any  thing  done  on  the  subsequent  infor- 
mation ? 

11 
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J.  A.  Murrojf. — ^We  charge  malice  ia  this       ^^^^ 
case.     In  Harper's  case,  a  precognition  was    st&j/MAiui 
produced*    A  fiilse  aoousation  of  subornation 
of  peijury  subjects  to  damages. 


Xq9d  CmBF  CoMMissioNBR. — In  all  cascs 
where  the  object  is  to  search  private  reposito- 
ries, or  to  get  papers  from  public  officers,  the 
Court  will  be  cautious  in  granting  a  diligence. 
A  party  who  brings  an  action  of  this  nature, 
ought  to  be  able  to  prove  it  by  his  own  strength* 

This  is  not  a  case  falling  undSr  the  statute 
17U1,  and  our  decision  is  apart  from  that 
statute.  The  Lord  Advocate  is  in  a  different 
situation  from  inferior  officers. 

The  first  proceeding  in  the  case  before  the 
Sheriff,  is  followed  by  a  verdict  against  the  pur- 
suer. On  the  second,  the  Lord  Advocate  not 
having  taken  any  steps,  the  pursuer  is  not  in  a 
situation  to  call  upon  us  to  decide  whether  we 
have  power  to  order  the  production  or  not. 

Even  if  the  question  had  been  of  a  different 
nature,  the  pursuer  must  have  specified  the 
vrritings  much  more  particularly  than  he  has 
done  in  this  list. 


At  the  trial,  the  Procurator^Fiscal  being       1823. 


shown  a  letter,  which  was  not  the  one  transmit- 
ted to  him  with  the  precognition,  Mr  Moncreiff 


Harper  v,   Ro- 
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at  first  objected,  but  did  not  insist,  it  being  sta- 
ted, that  if  the  pursuer  does  not  produce  the 
other,  that  may  be  ground  of  observation  to 
the  Jury,  but  can  form  no  objection  to  the  let- 
ter. 

Lord  Pitmillt.— As  the  party  does  not 
object,  the  letter  may  be  read. 


Before  the  witness  was  dismissed, 
Jeffrey f  for  the  pursuer,  said,  I  mean  to 
call  for  a  letter  which  this  witness  has  discover- 
ed since  he  was  examined  as  a  haver,  and  of 
which  the  opposite  party  had  as  cfarly  notice  as 
we  had,  though  it  was  within  the  time  fixed  for 
lodging  documents. 


Circumstances  in 
which  a  letter 
might  have  heen 
produced  at  a 
trial;  but  was 
rejected  as  not 
applying  to  the 
question  in  issue* 


Lord  Pitmilly — In  point  of  regularity, 
Mr  Megget,  the  agent,  should  make  an  affi^ 
davit,  that  this  was  called  for,  and  was  not  re- 
covered, and  that  he  only  got  notice  of  it  on 
Monday. 

Moncreiff. — There  are  several  objections  to 
the  production  of  this  letter.  It  was  not  pro- 
duced in  terms  of  the  regulations — ^it  is  a  letter 
to  a  confidential  agent, — it  does  not  relate  to  the 
accusation  put  in  issue,  but  to  a  different  one, 
upon  which  the  party  was  not  put  on  his  de- 
fence. 
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«7!g^^**— *The  Court  was  right  in  refusing 
me  a  general  issue,  but  this  is  competent,  as 
showing  the  animus  of  the  defender.  I 
might  prove  his  calling  him  wretch  or  scoun- 
drel, to  show  passion  and  prejudice,  and  this  let- 
ter goes  to  confirm  the  testimony  of  a  witness, 
against  whom  some  insinuations  were  made. 


Caaig 

r. 

Sib  J.  Mak« 

JOKIBAKKS. 


Lord  Pitmillt.— If  the  parties  do  not  ob- 
ject, I  should  wish  to  read  the  letter  before  de- 
ciding. (After  reading  it.)  The  letter  not  hav- 
ing been  produced  before  the  trial,  is  not  a  fa- 
tal objection  to  its  now  being  produced.  The 
uourt,  for  useful  purposes,  required  that 
written  evidence  should  be  produced  a  cer- 
tain time  before  the  trial,  but  there  may  be 
many  things  to  prevent  this,  and  it  would 
be  very  unfortunate  if  the  Court  had  not  the 
power  to  dispense  with  the  rule  in  such  cir- 
cumstances as  occur  here.  The  act  of  sede- 
runt provides,  that,  if  a  person,  when  examined 
as  a  haver,  refuses  to  produce  a  document,  the 
Court  may  order  it  to  be  produced  at  the  trial; 
and  I  hold  the  same  principle  to  apply  to  this 
case,  where  the  person,  at  the  time  of  his  exa- 
mination, did  not  know  that  the  document  was 
in  his  possession.  The  Court,  therefore,  has 
power  to  order  the  production. 
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3i6  CMSiTmailll  Marcbia, 

Cwci  Ni»tber  ^  I  thwk:  Ihf^  qksMlon  g«Qd|  ^M 

s»  J,  mak-   this  wasi  a  tetiter  ta  *  pon^dejetMil  qgenk   Thjs 

person  W99  in  si^b  a  9itu«(»m  tli<A  I  eqm^iK 
thi£i  as  nofc  falling  imier  %\^  pnril^g^ 

Bu(  my  opimon  i^  4i^ir«nt  on  tbe  tbiid 
grounds  The  special  ias»m  hlV(%  be«n  px«- 
pared  with  care^r^the  party  wai  rofmed  ag«* 

neral  issue^  and  when  he  must  specify,  he  goes 

upon  three  iniMwie«a  of  def^s^ioBs-i-ouQ  at  a 
public  meetinga^-^nQ  tQ  Mr  K«{1»  the  ShentflSt 
Clerky  and  one  to  ManderqtWf  There,  ia  no 
isiiie  as  to  any  thing  the  defendfir  ^d  or  wrote 
to  this  witness,  either  on  94^h  October,  or  f  n 
any  other  date.  There  is  no  ground  to  say, 
that  the  Court  would  have  granted  an  issue 
upon  it,  or  that,  if  it  had,  the  defender  woul4 
not  have  justified. 

The  present  application  ifi  to  have  evidence 
of  what  the  defender  wrpte  on  the  S4th  of 
October,  brought  forward,  to  induce  the  Jury 
to  believe  what  he  said  at  a  different  tim^ 
to  a  different  person.  This  is  a  kind  of  evi- 
dence to  which  I  could  never  desire  a  Jury  to 
listen.  The  Court  having  tied  down  the  pur- 
suer to  three  speci^c  occasions,  it  is  not  pos* 
sible  to  reeeive  a  letter  on  24th  October,  as 
evidence  of  what  was  done  on  other  occasions* 

The  counsel  for  the  Crovm  having  refused 
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tQ  produce  the  procogiittiona  ujmxd  which  some       cimAio 

of  the  ]fl9iaei  rested ;  a  witneis  waa  called)  and  Sia  j^maa- 

asked,  whether  what  he  aaidy  when  jMreceg-.  ^^^°^^' 

nosced,  was  fairly  taken  down  ?  To  which  an  incompetent  to 

"*  ask  a  witneas, 

objectiim  was  taken.  whedier  a  pn- 

cognitJon  cm- 

J^ey. — It  is  a  priyil^e  of  the  pubUc  offi*  tained  a  fair 

o         .%  ••«!•■  Statement  of  hu 

ear  to  refuse  the  precognition,  but  that  does  eTidenoe. 
not  prcTent  us  from  calling  the  persona  exa^ 


Lord  Pitmillt. — The  public  officer  hay» 
ing  refused,  appears  to  me  another  argument 
against  you.  If  you  cannot  get  competent  eyi< 
deuce  of  a  fact,  is  that  a  reason  for  receiving 
what  is  not  so  ?  There  cannot  be  a  doubt  about 
this;  the  public  interest  is  concerned  that 
disclosures  of  this  sort  should  not  be  made ; 
were  this  allowed,  many  things  which  ought 
not  to  be  divulged,  might  improperly  be  got 
in  this  manner. 


A  letter,  dated  9th  October  1820,  from  the  cireumstencesm 

nr^    ^r       ^  which  a  letter  to 

defender,  to  the  brother  of  G.  Manderston,  was   the  brother  of  a 

person  mention- 
prodUCed.  cd  in  the  issue 

Moncreiff'.'— This  falls  under  the  principle 
upon  which  the  former  letter  was  rejected }  the 
issue  is  as  to  George. 

J^rey* — This  is  merely  following  out  the 
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evidence  of  George,  who  statied  the  conversa* 
tion  he  had  with  the  defender,  and  which  was 
to  be  communicated  to  his  brother. 


Lord  Pitmilly. — There  may  be  nicety  in  the 
distinction  of  this  case  from  the  former ;  but  it 
appears  to  me  that  a  foundation  is  laid  for  receiv- 
ing this  in  the  evidence  of  George.  His  evi- 
dence was,  that  he  had  conversation  with  the 
defender,  who  stated  that  his  brother  had 
given  evidence  on  the  trial ;  and  that  Craig 
had  got  off  in  consequence  of  some  of  the  wit- 
nesses having  peijured  themselves, — ^he  did  not 
say  that  it  was  the  brother  of  the  witness,  but 
here  is  a  letter  to  the  brother,  alluding  to  his 
having  perjured  himself. 

It  may  be  matter  for  observation  to  the  Jury, 
but  I  think  it  is  admissible  on  the  last  issue, 
as  confirming  the  evidence  of  the  witness. 
Whether  it  amounts  to  good  evidence  or  proves 
the  fact,  is  matter  for  discussion  to  the  Jury, 
but  I  cannot  refuse  to  allow  the  Jury  to  hear  it. 

J.  A.  Murray  stated  the  facts,  and  contend- 
ed. That  the  conduct  of  the  defiftider  was  ag- 
gravated by  his  station  and  influence  in  society, 
and  his  being  a  Justice  of  Peace.  The  verdict 
on  the  assault  was  felt  by  every  one  to  be  an 
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acquittal,  but  the  defender  made  it  the  ground        ^^aig 
^f  persecuting  the  pursuer.  Sir  j.  Mab- 

Moncreiffi — This  is  a  claim  of  enormous 
damages  against  a  magistrate,  not  for  an  irregu* 
larity  or  wrong  judgment,  but  for  doing  his 
duty,  and  exercising  his  discretion.  The  only 
ground  of  complaint  is,  that  the  defender  form- 
ed  too  strong  an  opinion  of  the  case. 

In  those  issues  which  relate  to  his  conduct 
as  a  magistrate,  the  pursuer  was  bound  to  prove 
either  a  cause  of  malice,  or  previous  ill-will; 
but  the  evidence  proves  the  reverse.  The  pur- 
suer was  found  guilty  by  a  Jury  of  an  assault, 
and  as  some  of  them  must  have  been  of  the 
same  opinion  with  the  defender,  can  he  be  said 
to  have  acted  maliciously  in  giving  the  infor- 
mation ? 

Lord  Pitmilly. — This  action  is  founded 
on  eight  different  acts  of  verbal  injury,  which 
are  distinctly  stated  in  the  issues.  I  shall  di- 
rect your :  attention  to  each  of  these,  and  the 
evidence  applicable  to  each  ;  but,  before  doing 
so,  I  shall  make  some  observations  on  the  ge- 
neral nature  of  the  case. 

You  must  have  seen.it  early  in  the  discus- 
sion, that  one  and  all  of  the  charges  .have  their 
origin  in  the  impression  taken  by  the  defender 


800 

CmAtQ 
Sib  J.  Mas- 

yOAIBAKKfi. 


CASES  TRIBD  IN 


MttdilS, 


^the  pursuer's  cmductin  the  affinr  oathe  ISA 
May.  There  is  no  piqae— 410  caose  of  qaafw 
rd-^no  intentifMi  to  injure  the  pursuer^ — and^ 
if  damages  are  found,  it  must  be  on  somedmig 
aiismg  out  of  this  aflSiir  on  the  12tk  May, 
as  to  which  we  know  nothing  but  the  verdict^ 
and  what  the  pursuer's  counsel  told  us  was  the 
sentence  of  the  Judge,  though  that  has  not 
been  put  in  ^videiKe.  Not  only  is  diere  no 
jj^que  or  ill-will ;  but,  on  the  coittrary,  the  de- 
fender is  proved  to  have  acted  with  a  degree 
of  kindness  and  liberality  that  was  to  be  exptet- 
ed  from  a  person  of  his  rank  and  consideration, 
towards  a  person  in  the  situation  of  the  pur« 
suer,  in  his  immediate  neighbourhood.  The 
evidence  shows  this,  which  is  of  more  con- 
sequence than  observations  of  counsel  or  the 
Judge.  The  defender  does  not  appear  to  have 
known  the  pursue  before  he  was  appointed 
Baron  Bailie  by  Lord  Haddington ;  but,- being 
a  man  of  large  fortune,  and  living  in  the  im- 
mediate neighbourhood,  he  thought  it  his  duty 
to  support  the  Baron  Bailie  for  the  good  of  the 
country. 

I  would  also  call  your  attention  to  the  kind 
of  injury,  if  it  was  an  injury,  said  to  be  done  to 
this  man.  The  accusations  all  relate  to  his 
public  character,  either  as  Depute*Clerk  of 


Id88. 


THE  JUAT  COURT. 


SSI 


Beti^veUiire,  br  Barott  BaSie  <<)ir  Coldstrenm. 
The  defesder  does  iiot  enter  itito  tbe  ^ursuei^ft 
privlite  afflursy  but  takes  an  ifli^iessieii>  tikat^  on 
a  faitioriar  oocasioD^  he  aetedinlBuch  amantitir 
as^  MAder  him  an  unfit  person  to  fill  these 
public  situations.  Mark  the  objects  and  mo- 
tives of  the  defender,  for  it  is  net  tioW  the  ques- 
tion whether  he  todk  too  strong  an  impression 
c€  1^  tBBtf  but  whether  it  was  such  as  indi^* 
cat^s  «  disposition  to  injure.  The  object  was, 
not  to  do  a  private  injury,  but  to  take  the  puN 
suer  out  of  public  situations,  which  it  was 
(thought  improper  for  him  to  fill  after  what  took 
place  on  the  l£th  May. 

This  disposes  of  the  malice,  and  it  has  been 
correctly  stated  from  the  bar,  that  proof  of  ma- 
lice is  necessary  in  a  number  of  the  issues.  If 
a  private  person  injures  'another,  law  presumes 
malice,  and  it  is  not  put  in  the  issue,  as  a  man 
acts  vnrongfully  who  states  matter  injurious  to 
.  another ;  it  may  not,  perhaps,  imply  a  malicious 
disposition,  but  that  impropriety,  of  which  he 
is  guilty,  the  law  terms  malice.  In  the  case  of 
a  public  man,  in  a  public  situation,  however, 
malice  is  not  presumed,  but.  he  is  held  to  be 
acting  on  public  grounds.  It  is  for  the  Jury 
to  draw  the  conclusion  as  to  malice,  proof  of 
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it  is  not. excluded,  but,  instead  of  presuming 
malice,  the  presumption  is  the  reverse. 

This  applies  to  most  of  the  issues,  and  re- 
quires to  be  kept  in  view,  but  it  is  necessary 
to  make  up  your  mind  upon  them  separately. 


His  Lordship  then  went  through  the  issues 
in  detail,  and  stated,  that,  upon  most  of  them, 
the  Jury,  before  they  could  find  against  the  de- 
fender, must  be  satisfied,  from  the  evidence,  that 
he  acted  maliciously.  That  the  witness  called 
to  prove  the  only  instance  of  private  calumny^ 
had  disproved  it ;  and,  upon  the  whole,  if  the 
Jury  were  of  opinion,  that  damages  were  due, 
they  would  find  so,  and  upon  which  of  the  is- 
sues they  thought  them  due. 

Verdict — For  the  defender  on  all  the  is- 


sues. 


t*r  r 


Jeffrey  and  J,  A»  Murray ,  for  the  Pui*suer. 
Moncreiff' 2Xi^  A.  Anderson,  for  the  Defender. 
(Agents,  Thomsu  Megget^  w.  s.,  and  Cumngham  ^  BelU  w.-  s.) 
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Maclean  v.  Fraser,  1823. 

May  19. 

Damages  for  defamation,  by  a  clergyman  at   ^STSTd^^' 
a  meeting  of  Presbytery.  I^^iMrfPra! 

bytery* 

Defence. — The  defender  was  acting  in  dis* 
charge  of  his  duty  as  a  clergyman. 

ISSUE. 

<<  Whether,  on  or  about  the  21st  day  of 
<<  March  1821,  at  Aross,  in  the  island  of  MuU, 
**  at  a  meeting  of  the  Presbytery  of  Mull,  the 
<<  defender  did  falsely,  maliciously,  and  inju- 
riously say  and  all^e,  that  the  pursuer  had 
been  guilty  of  a  gross  violatiou  of  the  Sab- 
*^  bath)  by  having,  after  coming  out  of  church 
^^  on  a  Sunday,  recently  before  the  said  21  tt 
^^  day  of  March,  taken  his  fishing-rod,  or  other 
'*  implement  for  killing  fish,  and  gone  out  to 
«  take  fish^  and  had  been  ORiployed  in  fisiiing 
<<  during  part  of  that  day,  or  did  use  or  utter 

t 
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Maclean      «  words  to  that  effect,  to  the  injury  and  da- 
F*A8EB.       "  mage  of  the  pursuer  ?** 

This  case  was  tried  at  Inverary,  but  the  ver- 
dict was  set  aside,  and  a  new  trial  granted. 

At  the  second  trial,  a  witness  was  asked,  on 
cross*exa(mination,  whether  the  defender  men- 
tioned from  whom  he  got  his  information  ? 

An  objection  was  at  first  taken  to  the  ques- 
tion, but  on  its  being  limited  to  what  was  stated 
in  the  Presbytery,  the  objection  was  withdrawn, 
stuide,  246  and   Qu  the  Other  sidc,  it  was  maintained,  that  nam- 

ing  at  the  time  the  person  giving  the  informa- 
tion, was  a  sufficient  defence. 

The  defender  was  called  as  a  haver,  to  pro- 
duce certain  letters,  which  the  pursuer  did  not 
give  in  evidence  at  the  trial. 

Lord  Chief  Commissioner.— They  cannot 
compel  you,  the  counsel  for  the  pursuer,  to  pro- 
duce them,  nor  could  they  competently  call  on 
you  to  produce  them,  but  your  not  producing 
them  entitles  Mr  Jeffrey  to  observe  upon  your 
withholding  them. 

The  SoUcitor^GeneraU  for   the  pursuer, 
maintained  to  the  Jury,  That  the  defender  was 
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not  in  the  exorcise  of  his  duty,  as  the  pursuer      Macleak 
did  not  reside  within  his  parish.  Fraseb. 

That,  even  where  malice  was  not  to  be  pre-  2  TWp^u. 
sumed,  if  the  statement  was  known  to  be  false, 

it  will  be  held  malicious.  "iu'iyiewoftfae 

The  question  ought  to  have  originated  in  the  th^  ch^^  °^ 

Kirk  Sp<isinn  Swdovan,  B.  1. 

iLiTK  session.  T  1 1  jjnd  p.  W- 

Jeffret/,  for  the  defender,  admitted.  That    \^S!iio^i^' 
if  a  person  made  his  public  station  a  cloak  for  p^d^  ^^^' 
private  malignity,  he  would  not  be  protected.; 
but,  in  the  present  case,  it  is  not  sufficient  for 
the  pursuer  to  prove  error  and  injury ;  he  must 
prove  malice,  or  fail  in  his  action.     Either  di- 
rect malice,  or  some  previous  ground  of  malice, 
must  be  proved.     The  proceeding  was  compe-  ^^^^  ^ 
tent  under  the  statute  l69^.  p-  349. 

Lord  Chief  Commissioner. — As  this  is  now 
an  action  only  for  what  was  done  in  a  Church 
Court,  there  might  be  some  doubt  of  its  legality; 
and  if  the  action  had  been  brought  on  this  alone,    Gratfjuiy  25, 
it  probably  would  not  have  been  here  for  trial,     ^^si.  m.  7466. 

In  reference  to  this  case,  actions  for  slander 
may  be  considered  as  of  two  kinds, — either  the 
defender  has,  or  he  has  not,  a  right  to  speak  of 
the  pursuer.  If  he  has  not,  then  he  is  liable  if 
the  accusation  is  false.  If  he  has  the  right,  then 
he  is  protected,  unless  he  maliciously  makes  the 
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MACI.CAN  accuaattoiu  In  the  first  case»  it  is  not  necessary 
F«A8SB.  to  state  malice,  as  it  is  sufficient  if  falsehood  and 
iiQury  is  proved ;  but,  in  the  second,  malice 
must  be  stated  and  proved,  as  it  is  the  ground 
of  the  action.  Whether  a  case  falls  within  the 
one  class  «r  the  other,  is  a  question  for  the  Court ; 
but  whether  malice  is  proved,  rests  entirely  with 
the  Jury. 

In  the  present  case,  there  is  no  proof  of  any 
grudge  or  act  showing  malice ;  but  the  proof 
of  it  is  rested  on  the  facts  and  circumstances, — 
and,  according  to  your  opinion  of  them,  you 
will  find  for  the  pursuer  6r  defender.  The  for- 
mer Jury  seem  to  have  misunderstood  the  direc- 
tioiQ,  and  returned  a  verdict  which  the  Court 
could  not  record  ;  and  perhaps^  it  would  have 
been  as  well  if  the  case  had  not  been  again 
heard  of. 

Verdict^*'  For  the  defender." 

TKe  SolkitoT'^Ginfral  Mid  Menz^  far  the  Pursuer. 
Jeffrey  and  Whigham,  for  the  Defender. 

(Agents,  D,  Maclean,  w.  s.,  and  H.  Macqueen^  w.  s^ 
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Cooper  v.  Macintosh. 


.1833. 
July  17. 


Damages  for  defamation  in  a  newspaper,  and    Damages  for  de- 
in  letters  to  the  Lord  Lieutenant  and  Member   ^*™***''°* 
of  Parliament  for  the  county  of  Inverness. 

Defence. — So  far  as  the  averments  are  in- 
telligible,  they  are  denied.  The  defender, 
being  a  Justice  of  Peace,  was  entitled  to  state 
fa^^U  confidentially  to  the  Lord  Lieutenant  and 
Member  of  Parliament.  The  defamation  was 
provoked,  and  has  since  been  compensated. 

The  issues  contained  long  extracts  from  the 
newspaper,  and  from  the  letters  ;  and  the 
questions  put,  were,  Whether  they  represented 
the  pursuer,  as  acting  from  corrupt  motives,  as 
destitute  of  honour  and  truth  ?  &c. 

An  issue  in  justification  was  taken  upon  cer- 
tain resolutions  passed  at  a  meeting  at  Inver- 
ness, at  which  the  pursuer  was  present.^ 


*  The  letters  and  resolutions  in  this  case,  were  the  same  as 
those  founded  on  in  the  case  of  Tytler^  anie,  p.  236. 
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COOPBB 

V. 

Macintosh* 

A  Terbal  inaccu- 
racy in  an  issue 
corrected  before 
proceeding  to 
triaL 


Before  proceeding  to  trial,  a  doubt  was  stated 
as  to  the  competency  of  correcting  two  words, 
inaccurately  copied  in  the  issues. 

Lord  Chief  Commissioner. — It  is  undoubt- 
edly competent  to  correct  matter  of  this  sort, 
though  we  could  not  now  amend  the  averment. 


Parol  evidence 
of  the  contents  of 
a  letter  rejected. 


The  first  witness  was  asked  on  cross-exami* 
nation,  Whether,  on  a  certain  occasion,  he  re- 
ceived a  letter  from  the  defender,  and  what 
answer  he  returned  ? 

Lord  Chief  Commissioner. — You  cannot, 
in  this  manner,  prove  the  contents  of  the  letter ; 
not  even  that  it  was  marked  private.  I  merely 
take  that  the  letter  produced  is  the  answer 
which  the  witness  sent  to  the  defender. 


The  same  as  to  a 
written  opinion 
given  by  coun- 
sel 


The  second  witness.  Colonel  Grant,  having 
stated,  on  cross-examination,  that  he  took  the 
opinion  of  counsel,  as  to  whether  he  ought  to 
communicate  the  letters  to  Mr  Grant,  was 
then  asked  to  state  the  opinion. 


Lord  Chief  Commissioner. — If  that  opi- 
nion was  given  in  writing,  it  is  incompetent 
to  prove  it  by  parol.  I  rather  think  Colonel 
Grant  is  entitled  to  withhold  this  as  a  confi- 
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dential  cmnmiinication.  But,  before  as^g  the  Coopsa 

question,  you  must  establish  that  the  opinion  Macintosh. 

was  a  verbal  one,  and  then  the  G)urt  wiU  de-  '^^^' 
cide  whether  the  question  is  competent. 

The  witness  was  then  asked.  Whether  he   incompetent  to 

ask    iniether   a 

delivered  the  letters  with  the  approbation  of  witness  acted 

I  ^  with  the  appro- 

counsel  r  bationofcounsd. 

Lord  Chief  Commissioner. — You  mayidk 
the  Colonel  what  he  did,  but  the  question  now 
put  is  incompetent. 

A  witnesss  for  the  pursuer  was  asked,  on 
cross-examination,  Whether  certain  names  were 
in  the  former  commission  of  the  Peace,  to  which 
an  objection  was  taken. 

Lord  Chief  CoMMissioNER.*~.They  ought 
to  produce  the  old  commission,  and  if  you  wish 
to  establish  that  the  new  one  differs  from  it, 
you  may  do  so  by  comparison  of  the  two. 

When  another  question  was  put  to  the  same   in  damages  for 

*  s  ''  de&mationy    in- 

Witness*  competent  to 

Lord  Chief  Commissioner.*— .Is  not  this  a  ter^^thedefend- 
question  as  to  the  character  of  the  defender, 
which  is  incompetent  ? 
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OooPBs  When  aootlifir  questiQa  was  put  fm  iked^ 

Maciktosh.    fender* 

'— '"'''^■*^  liOBP  Chief  CoMMUSioN£B.«^The  Court  is 
bound  to  interfere  to  prevent  this  question  be* 
ing  put,  as  it  may  aggravate,'  instead  of  dimi- 
nishing the  damages. 

circumstaDces  ia       The  clcrk  of  the  pcace  was  then  called^  and 

which  a  docii« 

ment  was  admit-  the  commissiou  of  tho  peaoe  shown  to  him. 
though  not  prol       Mathisou  objects.— Thifl  was  not  produced 

duced  eight  days       •   •■  .    i 

before  the  trial,     eight  dayS  agO. 

Moncreiff* — It  was  produced  in  Tytler's 
case,  and  could  not  be  in  both  processes. 

Lord  Chixf  Commissionbr*-— -This  is  an 
objection  on  the  terms  of  the  act  of  sederunt, 
and  it  requires  great  care  that  it  may  not  be 
misunderstood,  or  become  the  means  of  in- 
justice. Was  not  this  paper  in  the  power  of 
the  defender  ?  It  is  transferred  from  one  pro- 
cess to  another^  but,  in  the  spirit  of  the  act  of 
sederunt,  it  was  produced,  and  it  is  of  no  conse- 
quence whether  it  is  in  one  bundle  of  papers  or 
another. 

A  witness  having  stated  that  part  of  what 
was  charged  as  libellous  had  been  shown  to  him 
two  years  before  by  the  defender,  was  then  ask- 


1663. 


TH£  J¥ftY  €OUBT.  S6l 


ed«  Whether  he  had  given  n  copy  to  Mr       Coops* 
M^Leod  ?    This  was  objected  to.  Maciktosr. 

Lord  Chief  Commissioneb.— If  they  ask 
whether  it  was  delivered  under  the  seal  of  se- 
crecy^  this  may  be  questionabley  but  it  is  quite 
competent  to  ask,  Whether  he  put  it  into  the 
hands  of  Mr  M'Leod  ? 

A  letter  was  prodaeedi  but  the  witness  who  The  receipt  of  a 
was  first  called  to  prove  the  hand-writing  had  b^^a^mu^ 
never  Beep  the  party  write,  and  the  date  was  ^^^  haiad-wiH- 

not  admitted.  ^StdJrre 

LpiiD  Chief  Commissioner. — ^You  do  not  JJ^  *^J  ^^ 

prove  the  di^  at  which  it  was  received,  by  fv*!^""!^  *?.«*> 

*  •      hishana-wntrng. 

peeving  the  marking  of  receipt.  You  must 
prove  the  receipt  by  evidence  up^n  oath,  and 
the  date  may  possibly  be  proved  by  the  con- 
tents of  the  letter.  To  prove  hand-writing, 
the  perion  must  either  have  seen  the  party 
wiite,  or  have  corresponded  with  him,  or  have 
been  accustomed  to  see  his  letters^  and  must 
swear  that  he  believer  the  writing  to  be  that  of 
the  party. 

Moncreiff^  Vpened  the  case  for  the  pursuer, 
and  stated  the  nature  of  the  libel. 
Mathisofif  for  the  defender,  contended,  That 
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CoopEB       iivhat  was  said  did  not  apply  personally  to  the 
Macintosh,    pursuer^  but  was  an  expression  of  a  general 

Hat^STTHiir.    Opiniott. 

kins,  p.  &c  73. 

§9- 

Lord  Chief  Commissioner. — This  is  a 
claim  of  damages  for  defamation  published  in 
a  newspaper,  and  in  letters  to  two  individuals. 
The  questions  for  consideration  are,  Whether 
the  matter  is  of  and  concerning  the  pursuer, 
and  whether  it  is  false  and  calumnious  ? 

In  this  case,  there  is  no  doubt  the  matter  is 
libellous,  and  if  libellous,  the  law  infers  it  to  be 
false,  unless  the  defender  proves  it  true ;  and 
if  libellous  and  false,  the  law  infers  malice. 
This  is  not  a  privileged  case,  requiring  an  al« 
legation  and  evidence  of  malice,  which  would 
be  required  if  the  defender  had  been  advising 
a  friend  not  to  deal  with  an  insolvent  person  ; 
or  giving  a  character  of  a  servant. 

It  is  said,  this  is  not  of  and  concerning  the 
pursuer,  and  this  is  inferred  both  from  the 
matter  in  the  issues,  and  from  what  is  said  by 
Hawkins  and  Holt.  The  first  is  high  au- 
thority, but  the  other,  though  an  able  book, 
is  not  authority.  In  all  cases  of  this  na- 
ture, the  question  is,  whether  the  matter  ap- 
plies to  the  individual,  or  to  the  body  to  which 
he  belongs  ?  and  in  this  case,  the  question  is. 
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whether  part  does  not  apply  to  the  individual  ?     Gilghbist 
and  it  is  no  defence  that  he  is  not  named.  Demfstbe. 

Neither  is  it  a  defence  that  the  letters  were      '''^ 
written  confidentially,  because,  if  the  letters  ap- 
plied to  the  pursuer,  they  are  actionable  though 
they  had  remained  with  those  to  whom  they 
were  addressed. 

The  resolutions  can  only  be  stated  in  dimi- 
nution of  damages,  not  as  a  bar ;  but  if  a  party 
takes  the  law  into  his  own  hand,  and  libels  the 
pursuer,  it  must  have  weight  against  him. 

Verdict — For  the  pursuer,  damages  L.  200. 

Mmereiff,  Buchanan,  and  Robertson,  for  the  Pursuer. 
Mathison  and  Rutherford,  for  the  Defender. 
(Agents,  Macqueen  and  Mackintothf  w.  s.  and  jEneat  MiuAeon^  w.s.) 


INVERNESS. 

PRESENT, 
LORD  GILLIES. 


Gilchrist  v.  Dempster.  isas. 

Sept.  JO. 

Damages  for  malicious  defamation  contained  Dam^s  forde- 
in  certain  written  pleadings  in  the  SheriflP-court  diciaiproceeding! 
of  Sutherland. 


86ft 


GiLCHBIST 
DSMPITBR* 


A    person    who 
had  once  been 
agent   in    the 
cause,  rejected  as 
a  witness. 
Phillipps,  p.99. 
Scott  V.  Caver- 
hiU,  19th  De- 
cember  I786. 


CAtSS  nU£D  IK  Sept  10, 

DBEBHC£.<'«*-The  Matements  were  made  mih 
the  object  of  prevailing  in  a  lawsuit^-— there 
was  proYOcation  given,  and  compensatioti  taken 
by  the  pursuer. 

The  issues  contained  an  admission,  that  two 
papers,  or  pleadings,  in  certain  eases,  in  the 
Sheriff-court  of  Sutherland^  were  written  by 
the ,  defender,  and  contained  certain  words> 
which  were  quoted.  The  questions  then  were, 
Whether  the  words  falsely,  injuriously,  and  ma- 
liciously, represent  the  pursuer  as  a  person  who 
had  been  detected  in  wilfully  encroaching  on 
the  property  of  his  neighbour,— of  being  in  the 
practice  of  so  encroaching, — atid  of  using  cor- 
rupt means  and  devices  for  the  purpose  of  sup- 
porting encroachments  by  subornation  of  per- 
jury ?  There  were  four  issues  on  the  subject  of 
provocation  and  compensation. 

It  was  stated,  as  an  objection  to  Mr  Stone 
being  a  witness,  that  he  had  been  agent  in  the 
cause. 

Gordon^  for  the  pursuer. — He  is  a  necessary 
witness,  and  is  not  now  agent, — ^the  fact  to 
be  proved  is  an  offer  of  compromise,  which  is 
extraneous  to  the  merits  of  the  case. 

/•  A.  Murray. — An  agent  is  only  good  to 
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ptone  die  executimi  of  papers  before  the  action     Gilcrkmt 
Qomneiiced.  demf^ter. 

M*Latchie  v. 

Lord  Gullies.— I  think  the  objeotion  good  ^^  ^^ 
in  strict  law,  whatever  my  feelings  may  be  as  JJl^jPJ^® "' 
to  what  the  law  oueht  to  be*     If  be  is  an  in-   ^^  ?,  leoe. 

.         n      ,  ,        Cannichael  w. 

strmaentary  witness,  then  he  is  a  necessary  wit-  Tait  and  Praser, 

,  7th  Dec.  1822. 

ness, — but  here  the  point  to  be  proved  is,  shawandDun. 
what  he  did,  qua  agent,  when  acting  in  the 
ouise.  If  the  party  did  not  know  that  he  was 
an  incompetent  witness,  the  agent  ought  to 
have  known  it,  and  taken  others  to  be  wit- 
nesses. 

I  sustain  the  objection,  but  their  objecting 
to  the  witness  goes  far  to  estaUish  the  fact. 

Mathisofij  in  opening,  and  J.  A.  Murrcnfy  Bank,  b.  i.  ut 

in  reply,  stated  this  to  be  an  aggravated  case  Hudmn  o.  scar. 

of  slander,— that  a  general  attack  upon  the  ai^  ^2%?^ 

purnner's  character  proved  malice,  and  that  the  ^*^^^^' 
apology  offered  was  not  sufficient. 

GwdoMf  for  the  defender,  stated.  That  the 

papers  put  in  by  the  pursuer  in  the  Sheriff-  ^^^^'^  *'• 

courts  were  as  bad,  or  worse,  than  those  for  the  voi.  i.  p.  156. 

Stewart  v, 

defender,-— that  there  was  no  proof  of  malice, —  Buchanan, 

that  an  apology  had  been  offered,  but  r^ect-  staride  on  sian. 

ed, — diat  there  was  no  proof  of  toss,  and  the  240,  &c.'     ' 
right  of  action  was  cut  off  by  delay. 
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GiLCHBisT  Lord  Gillies. — This  case  is  entirely  in 
DsMFSTBB.  your  hands,  and  my  province  is  to  asnst  you 
"^^"^  by  observations  on  the  facts.  I  r^ret  that 
such  disputes  should  exist  between  two  such 
individuals,  as  it  is  injurious  to  the  public,  and 
must  be  destructive  of  private  happiness.  The 
pursuer  is  not  bound  to  prove  loss,  it  is  suffi- 
cient that  there  is  injury  to  his  feelings. 

The  pursuer  has  proved  the  words  in  the  first 
issue,  and,  in  the  second,  as  there  is  no  evidence 
of  his  suborning  witnesses,  we  must  hold  that 
there  is  no  foundation  for  the  charge. 

This  is  a  case  of  what  may  be  termed  privi- 
leged slander, — ^it  is  addressed  to  a  Judge,  and 
much  latitude  is  allowed  to  a  party.      The 
same  is  the  rule  when  it  is  a  duty  to  commu- 
nicate the  slanderous  expression,  as  in  giving 
the  character  of  a  servant.     In  a  case  of  ordi- 
nary slander,  malice  is  presumed,  but,  in  the 
Forteith  v*  E.  of  prescut  casc,  as  in  that  of  Forteith,  malice 
p.  463,  and  isth   must  bc  charged,  and  must  be  proved.    There 
Fac.  Col.  IS  here  no  direct  proof  of  mauce,  and  it  seems 

admitted,  that  the  expressions,  if  pertinent  to 
the  cause,  would  not  have  been  actionable;  but 
it  is  said  they  were  extraneous.  You  must 
judge  whether  they  were  intended  honajide 
to  aid  the  defender  in  his  cause,  or  whether 
they  were  used  chiefly  or  solely  to  injure  the 
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pursuer,  and  if  so,  then  you  are  bound  to  find 
ibr  the  pursuer,— but  if  you  think  this  defaiee 
good,  it  is  unnecessary  to  go  into  the  others. 

Another  defence  is  compensation,  which  is 
admitted  in  this  country,  and  I  think  rightly 
admitted,  though  it  is  not  a  defence  in  Eng- 
hmd.  But  the  charges  must  be  of  the  same 
nature.  If,  in  this  case,  you  think  they  are 
of  the  same  nature,  you  will  give  the  pursuer  a 
compensation  for  the  injury  done,  under  de- 
duction of  what  you  think  the  defend.er  en- 
titled to  for  the  injury  done  by  the  pursuer. 

The  provocation  and  the  delay  only  go  in 
diminution  of  damages,  not  to  take  away  the 
right  to  damages.  You  cannot  hold  the  offer  of 
apology  proved,  as  I  rejected  the  agent,  but  I 
think  the  offer  in  the  defences  as  good. 


61LCHM8T 

V, 

Dempster. 


Verdict — For  the  pursuer,  damages  Is. 

J.  A>  Murray  and  Mathison,  for  the  Pursuer. 
J.  Gordon,  for  the  Defender. 
(Ageoti,  John  Elder^  w.  s.  and  MactavUh  and  Mackenzie.) 

An  application  was  made  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to 
the  weight  of  the  evidence. 


A  rule  to  show 
cause  why  a  new 
trial  should  not 
be  granted  le- 
Tused,  the  Ter* 
diet  not  appear- 
ing to  be  contra- 

LoRD  Gillies.— This  appeared  to  me  a  fit  ^y  ^  ^^  w«ght 

''  *  of  the  evidence. 
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GiLCHBisT     case  for  a  Jmy  at  the  trial ;  and  as  the  Jaiy 
DsMPSTEK.     vna  impartial,  and  the  evidence  fit  for  their 
^'*""^'"**'      coDsideratioD,  I  am  of  opinion  diat  this  ap|^ 
cation  shocdd  be  refiieed. 

Lord  Chief  CoMMigsioNER.  —  Hie  Juiy 
having  had  oontiwy  evidence,  and  it  noiap- 
pearing  that  the  verdict  was  against  even  the 
we^ht  of  the  evidence,  it  would  only  be  leading 
to  expence,  were  we  to  grant  the  rule. 

I 

Nov.  19.  Jir  A,  Mmrrn^  moves  for  expences. 

Costs  refused, 
the  verdict  beings 

^  ^^  Lord  Ghllies.— It  is  nmiecessary  to  hear 

the  counsel  on  the  other  side.  This  was'  a  case 
where  compensatio  injtmarum  was  pleaded,  and 
I  directed  the  Jury  to  consider  it  as  if  there 
had  been  a  separate  action,  and  we  must  hold 
that  the  Jury  balanced  the  accomft,  and,  in  the 
circumstances,  gave  Is.  damages.  In  Lord  A. 
Hamilton's  case,  there  was  no  such  plea,  and 
the  Court  gave  expences,  as  they  held  that  the 
Jury  must  have  given  so  small  a  sum,  from  the 
belief  that  no  mjury  was  done.  But  here,  I 
think,  no  expences  ought  to  be  given. 

Lord  Chief  CoihrMissioNER. — I  am  clearly 
of  the  same  opinion,  and  that  we  do  not  in- 
fringe any  decision  of  the  Court. 
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Ebwarss 

v.. 

Macintosh. 


FRE8EKT, 
LORDS  CHIEF  COMMIsaiAMSR  AKD  FITMII.I.r. 


ti^m^tm 


Edwards  v.  Macintosh.  I823. 

Dec.  23. 

IJamages  for  defamation  contained  in  eer-   Damages  for  De. 
tain  letters  addressed  to  the  Lord  Lieutenant 
and  Member  of  Parliament  for  the  county  of 
Inverness. 


DsFfiNCE. — The  defamation  is  denied.  The 
letters  were  confidential  communications  rela- 
tive to  the  magistracy  of  the  county*  If  there 
was  any  defamation,  it  is  compensated  by  pub- 
lications  in  the  pursuer's  newspaper. 

The  issues  in  this  case  contained  long  extracts 
from  the  same  newspapers  and  letters  as  those 
founded  on  in  the  cases  of  Tytler  and  Coopet, 
ante,  p.  236  and  S57  i  and  the  questions  put 
were  in  many  respects  similar  to  those  in  Coop- 
er's case. 

THe  first  witness  for  the  pursuer  was  shown 
a  letter  from  him  to  the  defender. 

Rutherford^  for  the  defender,  objected.  That 

Aa 
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Edwabds      it  was  not  one  of  those  in  issue,  and  that  the 
Macintosh,    pursuer  ought  to  produce  the  answer. 

Lord  Chief  Commissioner. — ^This  is  a 
letter  from  the  witness,  recovered  from  the  de- 
fender, who  must,  therefore,  be  aware  of  its  ex- 
istence and  contents,  and  is  now  produced  by 
the  pursuer,  tp  show  qtu)  <mtmo  the  letters  in 
the  issue  were  written. 


Quotations  con-       The  wituess  was  then  asked  as  to  certain 
ter  not  evidence   quotatious  in  the  letter,  which  was  objected  to, 

of  the  statements  .   .  v      i_     .        ^j 

quoted.  ^s  uot  the  bcst  cvidence. 

Lord  Chief  Commissioner. — The  law  is 
quite  clear,  that  the  letter  from  which  the  quo- 
tations are  made,  £3  the  best  evidence.  If  the 
quotations  are  to  be  proved,  the  letter  from 
which  they  are  quoted,  mui^  be  produced,  and 
it  will  then  appear  whether  they  are  correct. 

A  defender  does       Qu  cross-cxaminatiou,  the  witness  was  shown 

not  maKe  a  let- 

*«  *^^^^the  *  ^^^^^>  ^  which  the  pursuer  objected. 

hand  of  a  witness  LORD   ChIEF    COMMISSlONER.^^The   dcfeu- 

for  the  purpose  •        y       %         ^      n   t 

of  cross^xamina.  dcr  tuay  put  the  letter  m  the  hand  of  the  wit- 
ness for  the  purpose  of  cross^xamination,  but 
he  eannot  make  the  letter  evidence  now. 

An  opinion  of       The  secoud  witness  (the  Lord  Lieutenant) 

counsel  given  to  ^  '^ 
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WW  askedy  on  crofis^examinationi  whether  he      Ebwakds 

had  taken  the  opinion  of  counsd  a9  to  thie  Macintosh. 

propriety  of  communicating  the  letters  without  a  pubUc  officer, 

permiw(m  of  the  writer,  and  if  so,  to  produce  p^uc^'^'i^e^ 

that  qnnion^-^to  which  an  objection  was  taken*  ^^^^ 

Rutherford. — The  witness  may  decline  to 
produce  it,  but  the  other  party  cannot  object. 

Lord  Chief  Commissiomub. — This  sub^ 
ject  was  tnuch  considered  in  a  former  case* 
It  is  clear,  that  this,  being  an  official  and  confi- 
dential communication,  cannot  be  produced. 
It  does  not  depend  on  the  contents  of  the  com- 
munication, as  I  am  bound  to  tell  the  wit- 
ness, not  only  that  he  is  not  obliged  to  dis- 
close the  communication,  but  that  he  is  bound 
not  to  disclose  it.  You  have  got  the  fact,  that 
he  took  the  opinion  of  counsel.  I  would  not 
grdnt  a  commission  to  examine  this  witness, 
that  he  might  have  an  opportunity  of  refu3ing 
to  produce  this.  The  same  was  held  in  Le-^  ^aUV'^m^' 
ven*s  case,  and  another,  and  again  in  Sir  John   Jj»*?  t>.  si,  j. 

^  MaTJoTibanks, 

Maijoribanks'  case.  •»*?  p-  342. 

The  witness  having  declined  to  produce  the 
opinion,  unless  ordered,  was  then  asked  whe- 
thi^  he  did,  in  consequence  of  the  opinion,  com- 
municate the  letter,  which  his  Lordship  held 
an  incompetent  question. 
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When  the  commissions  of  the  Peace  were 


Edwards 

Macintosh.    produced»  a  witness  was  called. 


Lord  Chief  Commissioneb.— It  is  not  ne*- 
cessary  to  prove  an  instrument  under  the  Great 
Seal— -it  proves  itself. 


When  part  of  a       When  a  paragraph  from  the  contract  of  the 
r^;^   Inverness  Journal  was  read,  the  counsel  for 
entitled  to  insist   thc  defender  wished  the  whole  passage  read. 
sh^i  be^re^^  ^        T/ie  SoUcitOT  General  said.  The  question  is, 

whether  they  are  to  have  it  now  ? 


Lord  Chief  Commissioner.-— -If  there  is 
more  in  the  paragraph,  they  may  have  it  now. 


In  an  action  for 
sending  defama- 
tory letters  to  two 
in^riduals,  com- 
petent  to  prove 
that  the  letters 
were  afterwards 
printed. 


2  Phillmps, 
162. 


A  printed  copy  of  the  letters  was  then  pro- 
duced. 

Skene  and  Forsyth^  for  the  defender,  ob- 
ject. There  is  no  issue  as  to  the  general  publica- 
tion of  these  letters.  If  he  has  since  published 
them  maliciously,  he  may  be  liable  in  a  fresh 
action.     They  were  rejected  in  Cooper's  case. 

The  Solicitor  General. — The  sending  to 
Colonel  Grant,  and  Mr  Grant,  is  the  ground 
of  the  action,  but  I  am  entitled  to  prove  the 
publication  to  show  malice.  In  Cooper's  case 
we  had  not  full  evidence. 
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Lord  Chief  Commissioner.— I  cannot  as- 
sent to  the  proposition  laid  down,  that  the  pur- 
suer is  limited  to  the  four  comers  of  these 
issues.  The  issue  is  the  question  to  be  tried, 
and  nothing  goes  to  the  Jury  but  what  is  with- 
in the  issues;  but  here  the  motive  is  part  of  the 
question. 

The  first  point  is,  whether  the  matter  in  the 
issue  is  of  and  concerning  the  pursuer  ? — ^you 
must  go  out  of  the  issue  to  prove  how  it  is  so. 
The  next  question  is  the  falsehood,  and  then 
the  malice  which  is  inferred  from  the  false- 
hood,— ^but  to  prove  these,  the  party  is  not 
limited  to  the  matter  contained  in  the  issue, — 
he  may  |Nrove  any  thing  relevant  to  the  ques- 
tion between  the  parties. 

Wiiether  the  matter  to  be  given  in  evidence 
has  reference  to  that  question,  is  matter  of 
consideration, — ^but  if  it  has  reference,  it  is  ad- 
missible, and  it  is  impossible  to  state  evidence 
in  the  issue. 

We  are  bound  on  principle  to  admit  this,  and 
have  acted  on  the  principle  in  two  cases ;  thosQ 
of  Forbes  and  of  Cooper,  and,  in  this  la§Vcase, 
my  notes  show,  that  we  admitted  the  paper, 
though  it  fell  to  the  ground  from  ^e  parties 
being  interested. 


Edwards 

W.- 
Macintosh. 


Harper  v,  Ro- 
binioD,  and 
Forbes,  VoL  II. 
p.  395. 

Cooper  V.  Mac 
kintosh,  ante 
p.  357. 


Lord  Pitmilly.-— I  agree  that  we  cji||Rot 


y- 
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Edwards 

V. 
MACTNtOSH. 


Competent  to 
piOTe  to  whom 
certain  passages 
in  a  printed  Ist- 
ter  apply,  the 
names  being  left 
blank. 


rcrject  this  ds  eyideltoe.  The  qu^fttibti  h($t«  is, 
not  whether  the  defender  Betit  the^e  {(Otters,  but 
whether  the  matter  in  them  is  ffalse)  ttisdiciotis, 
and  injurious  $-^the  important  question  here  is 
the  malice.  They  may  have  been  liient  ecmfl** 
dentially^  or  published,  but  the  qu^ion  ift»  the 
motive  with  which  they  were  sent. 

This  evidence  may  be  important  oh  the  ques- 
ti6n  which  the  Jury  have  to  decide  on  the  whole 
matter  proved.  Such  evidence  tnkf^  in  iiome 
cases,  be  decisive,  and  it  is  therefore  impossible 
for  us  not  to  receive  it|  leaving  the  effbct  of  it 
to  the  Jury.  In  Cooper's  case,  the  witness  WM 
examined  at  considerable  length. 

It  was  proved  that  the  letters  wi^e  printed^ 
leaving  the  names  blanks  and  it  w^  proposed 
to  ask  a  witness  what  persons  he  Undi^rstood  to 
be  meant. 


Lord  Chief  CoMMissioNEft.-^In  examin- 
ing, to  prove  more  full  publication,  you  may  ask 
who  was  meant ;  -and,  if  you  wish  to  make  out 
the  inuendo,  you  may  ask  the  witness  paragraph 
by  paragraph. 


The  defences  in 
the  action  do  not 
prove  a  fact 


When  the  defences  were  given  in  evidence. 
Lord  Chief  CoMMissioN£R.*^The  defences 
have  never  been  received  in  proof  of  a  fact. 
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compensation. 


It  mis  atated  for  the  defeiidef  that  the  pur<-  fijowAaDs 

suer  had  provoked  th^  statements  by  attacks  in  Macintosh. 

a  newi^pert  of  which  he  was  proprietor.  ""^^^r^. 

Lord  Chief  Commissioner. — Is  there  any  whether  defa- 

authori^  holding,  that  publications  in  a  news-  paper,  in  whkh 

1111*  .•  •  the  pursuers  has 

paper  can  be  pleaded  m  compensation  against  a  p^uniary  m- 

a  sleeping  partner  of  that  newspaper,  who  com-  ^^^Ty  ^e 

plains  of  i^n  injurious  libel,  and  who  is  ignorant  J^a^„'^"t 

of  the  publications  in  the  paper  ?  maS"'for'^d^" 

mation. 

Before  the  defender's  case  was  closed,  the   Jn«»»p«*«n*  ?>' 

a  pursuer  to  give 

Solicitor  General  gave  notice  that  he  intended   «^«"f  j?^  «• 
to  found  on  the  numbers  of  the  Courier  news- 
paper, produced  for  the  pursuer. 

Skene.— I  object  to  this,  as  they  ought  to 
have  taken  issues,  if  they  meant  to  found  on 
them. 

Lord  Chief  Commissioner.— If  they  are 
to  go  in  compensation,  I  think  it  incompetent 
to  found  on  them  now ;  but  I  wish  to  know 
the  object  of  the  production. 

The  Solicitor  General. — We  produce  them 
to  show  that  the  articles  are  called  forth  by  re- 
peated attacks  in  the  Journal. 

Lord  Chief  Commissioner. — If  you  show 
that  a  publication  on  the  1st  September  was 
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DecSS, 


Ebwabds 
Macintosh. 


provoked  by  one  on  the  31st  August,  the  in* 
cKnation  of  my  mind  is  to  receive  it  in  evidence, 
but  I  cannot  receive  it  to  prove  compensatio 
irguriarum. 

On  farther  consideration,  it  appears  to  me 
better  to  reject  the  evidence,  and  leave  you  to 
take  your  Bill  of  Exceptions.  It  appears  to 
me,  that  your  recompensation  is. destroyed,  and 
as  I  reject  it  as  not  affording  an  answer  to  the 
issues  in  compensation,  it  is  a  proper  subject 
for  a  Bill  of  Exceptions. 


</.  A.  Murray  opened  the  case  for  the  pur- 
suer, and  stated  the  nature  of  the  libel, — and 
that  being  contained  in  private  letters  to  a  near 
relation  of  the  pursuer,  was  an  aggravation  of 
the  offence. 

Forsyth^  for  the  defender,  maintained. 
That  no  damage  had  been  proved,  and  that  the 
pursuer  had  attacked  the  defender  in  the 
Courier  newspaper.  The  defender,  in  the 
Journal,  did  not  attack  the  pursuer,  but  a  class 
of  persons,  and  the  letters  were  confidentiaL 


Chalmer  v. 
Douglas,  ^d 
Feb.  1758, 
M.  13939,  God- 
daid  V.  Haddo- 
way,  Vol.  I. 
p.  159.    Por- 
teousv.Izatt,&€. 
12th  Dec  1781. 
M.  13937« 


The  Solicitor  General  said.  Part  of  the 
issues  in  defence,  are  anterior  in  date  to  the 
libel,  and,  therefore,  cannot  be  pleaded  in  com- 
pensation,  thie  principle  of  which,  is,  that  the 
party  has  taken  his  revenge.     The  partner  of 
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a  newspaper,  is,  dyjllyy .  not  personally,  respon*,     ^^wamds. 

sible  for  dander.  Macintosh. 

Lord  Chief  Commissioner. — The  ques- 
tions here  are,  Whether  there  is  proof  of  publi- 
cation ;  and  whether  the  pursuer  is  the  person 
meant. 

The  publication  is  clearly  proved,  as  send- 
ing a  private  letter  is  by  la^^  a  sufficient  pub- 
lication. An  attempt  to  injure  a  person  in  the 
opinion  of  a  near  relation,  and  a  person  of 
high  consideration,  is  a  serious  injury,  and  is 
often,  to  a  private  individual,  worse  than  a  public"' 
libel. 

It  is  said  the  communication  was  confidential, 
and  the  communication  of  it  to  the  Vice  Lieu- 
tenant  .of  the  county,  appears  to  be  proper 
from  the  circumstances;  but  a  party  cannot 
protect  himself  by  calling  a  communication 
private. 

Compensation  is  a  good  defence  by  the  law 
of  Scotland ;  but  it  does  not  apply  here,  as 
the  compensatory  matter  must  be  of  the  same 
nature  as  the  libel.  Here  the  libel  is  private ; 
the  matter  pleaded  in  compensation  is  a  public 
anonymous  libel  in  a  newspaper.  This  is  not 
in  the  nature  of  an  account,  but  if  it  were, 
the  published  libels  not  being  of  the  same  na- 
ture, could  not  be  pleaded,  and  even  if  they 


S7$  CAass  TmsD:  iir  De&s^ 

^^*^     ccmldi  how  is  the  tespMsSlMtf  «f  the  pursuer 
Macintosh,    to  be  made  out  in  such  a  case  ?    I  asked  for 

authority  on  the  subject,  but  none  was  stated* 
A  person  having  a  peouniary  interest  in  a 
newspaper,  is  liable  in  damages  to  a  person  in- 
jured by  what  it  contains )  but  it  is  very  difi* 
ferent,  whether  he  shall  be  met,  by  what  he 
may  never  have  seen,  as  cutting  off  his  right 
to  reparation  for  an  injury  done  to  him  per- 
sonally. To  entitle  the  defender  to  plead  com* 
pensation,  he  must  make  out  that  the  pursuer 
is  author  or  publisher  of  the  libel ;  and,  in  this 
case,  the  evidence  shows  that  he  was  neither*. 

You  are  to  consider  the  compensation  as  not 
made  out  in  law,  and,  taking  the  law  from  the 
Court;  you  will  consider  the  facts  of  the  case. 

Verdict— For  the  pursuer,  damages  L,700.  * 

l%e  SoUdior  General,  J.  A.  Murray,  Buchanan,  Robertson,  fe 
the  Pursuer.  Forsyth,  Skene,  Rutherford,  for  the  D^^er. 
(Agents^  Hugh  Macgueen,  w.  s.^  Mneas  Machean,  w.  9.) 


■•'^— iP»*WI 


*  On  the  10th  July  1883,  a  motion  was  made  to  d^ay  the 
case  on  account  of  the  absence  of  a  material  witness.  A  coun« 
ter  affidavit  was  produced^  stating  a  belief  that  the  witness  was 
not  material. 

LoBD  Chief  Comm laaioNxiu^-li  being  made  out  on  affi«i 
davit^  that  the  witness  is  material,  and  aU  diligence  haviiig  been 
made  to  find  him,  such  an  affidavit  cannot  be  encountered  by 
other  affidavits^  that  he  is  not  material.  We  grant  the  delay^ 
on  payment  of  costs. 


1893. 
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£DWA1U>8 

MAciiffOdli. 


Skene  moved  for  a  new  trial,  on  the  grounds^ 
1st,  That  evidence  had  been  admitted  of  facts 
in  1821,  subsequent  to  the  action  being  in 
Court,  and  which  could  not  be  in  issue.  2d, 
That  there  was  misdirection  in  law,  the  is^i- 
sues  on  the  part  of  the  defender  having  been 
withdrawn  from  the  Jury. 

The  justification  of  printing  in  1821  was,  that 
he  was  slandered  in  the  pursuer's  newspaper, 
which  results  in  the  plea  of  compensatio  inju- 


In  damages  for 
libd,  other  libels 
admitted  in  evi- 
dence to  show  the 
ofrimtM  of  the  de- 
fender. 


Izatt  v.Por- 
teous,  Dec.  12, 

1781,  M.  13937. 
Sootlands  t7. 
Thomion,  Aug. 
1776,  M.  13934. 


Lord  Chisf  CoMMrsstOKER. — Yoo  wish  to 
establish  that  the  right  to  bring  an  action,  and 
to  plead  the  matter  in  compensation,  are  conver- 
tible terms.  When  an  application  is  made  for 
a  new  trial,  the  whole  matter  is  open ;  but  if 
the  application  had  been  rested  on  the  first 
ground  alone,  I  am  of  opinion,  that  there  has 
not  been  enough  stated  to  induce  us  to  grant  the 
rule.  It  is  clear,  that,  if  the  matter  is  of  the 
same  nature  with  the  matter  in  issue,  then  it 
is  admissible  to  show  quo  animo  the  defender 
acted. 


2  Camp.  72. 
2  Phillippa, 
p.  152. 


380  CASES  TRIEP  IN  (Feb.  6,) 

EDWAEna  But,  with  respect  to  the  direction  tp  the  Ju- 
Macintosh.  ry  as  to  the  compensation,  1  think  it  very  im- 
portant to  have  the  whole  direction  sifted,  as 
the  doctrine  of  compensatio  itffuriarum  appears 
to  me  to  require,  and  will  receive  elucidation 
by  more  discussion.  We  therefore  grant  the 
rule. 


PBESEXT, 
THE  THB£E  IiOBDS  COMMI88IONEK8. 


Feb.  6, 1824.  On  this  day,  when  his  Lordship  reported  the 
trial,  he  stated,  that,  as  the  publication  in  1821 
was  of  the  same  libel,  he  had  admitted  it  to 
prove  quo  ammo  the  defender  acted.  . 

That,  on  the  other  point,  he  had  directed  the 
Jury  to  consider  on  the  evidence,  whether  the 
pursuer  was  ignorant  of  the  publications  in  the 
newspaper,  of  which  he  was  a  part  proprietor; 
and  that,  if  they  thought  him  ignorant  then, 
that  they  were  not  to  take  the  compensation 
into  consideration,  but  were  to  take  the  case  as 
a  simple  <ase  of  slander.  It  is  said,  that  the 
pursuer  approved  of  the  conduct  of  the  editor 
of  the  newspaper,  and  was  present  at  the  Inver- 
ness meeting.  If  the  defender  rests  on  this,  the 
application  ought  to  be  on  the  ground,  that 
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the  verdict  is  contrary  to  endence  j  because  it      Edwards 
holds  that  the  Jury  Ytete  of  opinion  that  the    Macintosh, 
pursuer  was  not  ignorant  of  the  publication^ 
but  that  he  knew  the  puUicationy  and  yet,  that 
the  Jury  did  not  consider  the  compensation. 

The  question  of  law  is,  whether  I  w^  right 
in  stating,  that  only  delicts  of  the  same  nature 
could  be  pleaded   in  compensation  of  each 

other* 

The  Solicitor  General^  in  showing  cause 
against  the  rule,  did  not  consider  it  necessary 
to  argue  the  first  point.  On  the  2d,  he  said 
there  were  two  points,  though  on  the  same 
principle.  Whether  the  Judge  did  wrong  in 
stating  that  the  defender  had  failed  to  provie 
enough  to  make  out  compensatio  iiyuriarum. 
If  the  evidence  had  been  rejected,  this  would 
have  been  a  direction  in  law,  but  the  evidence 
was  admitted,  and  the  obseiyation  made  was^ 
that  it  did  not  make  out  the  plea,  as  he  did  not 
prove  the  pursuer  personally  connected  with 
the  libel.. 

The  2d  point  is,  that  compensation  is  not 
applicable  to  the  facts  as  proved.  This  rests 
on  the  principle,  that  slander  is  a  personal  in- 
jury, ari3ing  from  personal  feeling,  not  com- 
pensation of  a  debt,  and  that,  to  compensate 
this,  there  must  be  the  same  personal  feeling» 
either  direct  or  implied. 
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£]>WilSD8 


V, 


Macinvosh. 

Reid  V,  Douglas, 
June  11,  1814. 
2  Camp.  72 
Scotlands  v. 
Thomson,  Aug. 
8,  1776. 
M.  13934. 
Porteous, 
Dec  12,  1781. 
M.  13937.. 
Chalmers  v. 
Douglas,  Feb. 
22,   1785,  and 
July  28,   1784, 
M.   12439  and 
12441. 
Goddard  v, 
Haddoway, 
VoL  I.  15G. 
Staig  V.  His- 
lop,  do.  p.  15. 


Starkie,  L.  of 
Slander,  416. 

Starkie,  p.  20. 
Stair,  1.  9.  4. 


ISmi  right  to  bring  on  actionrsnd  plead  eom- 
pensatioii,  are  not  convertibie.  It  is  not  a  bar 
to  tlie  action,  bnt  an  answer  on  the  damages. 
Tke  principle  in  Finnerty  and  Te^>er  does 
not  apply. 

Gon^Dsarion  can  be  pleaded  only  where 
1^  libels  arose  out  of  the  same  transaction,  or 
where  the  pursuer  mal^s  a  subsequent  publica- 
tion. There  is  no  instance  of  provocation  be- 
ing sustained,  unless  where  it  was  in  heat  of 
blood. 

For$jf^. — ^We  proved  botfc  the  provoca* 
tion  and  compensation,  and  the  balance  of  in- 
juries ought  to  have  been  struck.  The  pur- 
suer had  been  personally  connected  with  the 
newspaper,  and,  being  printer,  he  was  pub- 
lisher of  the  slander. 

We  trusted  to  this  defence,  or  would  have 
taken  an  issue  on  the  Veritas^ — this  is  surprise. 


Lord  Chief  Commissioner.— I  am  confirm- 
ed, by  the  reference  you  have  now  made,  in 
the  opinion,  that  the  law  of  England  ought  not 
to  be  referred  to,  even  in  illustration  of  this 
subject. 

It  was  impossible  lor  the  Court  to  do  other- 
wise than  to  grant  you  an  issue,  as  you  stated 
him  as  connected  with  the  paper  in  all,  or  one 
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dr  other  of  the  TBiiotis  charaeten ;  and  there  is     ^owAum 
no  doubt  thai,  in  some  of  them,  eompensation    Macintosh. 
wovid  have  been  competent*  '— ^v-*-^ 

JPorsyfAi-^Compensstion  is  recognized  bj  Auchiniecic  v. 
S^ir,  und  in  the  cases  of  Scotland  and  Izatt.  ^  4, 1775. 

It  is -competent  where  the  cases  comeun.  w^.wa. 
der  43ie  acHo  injur iarum.  In  this  case,  the  ^,  m.'736o. 
Jttrjr  were  diieeted  not  to  consider  the  issues,  ^^^^^  May 
,  and  the  presumption  is,  that  they  took  the  di-  Mml^f'M'Kay, 
rection.  The  case  of  Reid  and  M'Call  has  no  ^^Z',^^\. 
appUcation  here.  ^^^  1^^^ 

t  4,  §  15. 

LoEO  Chief  Commissionbr. — Though  this 
is  a  species  of  action  which  tl^e  Court  would  not 
be  ^titixious  to  encourage,  still,  when  such  an  ac- 
tion is  brought,  the  Court  ought,  as  far  as  pos- 
sible, to  give  satisfactiim  to  the  lieges  in  gene- 
ral, and  the  individuals  interested.     As  this  is 
a*  €086  of  great  impoitance,  and  will  be  a  lead- 
ing one,  the  Court  will  not  give  judgment  till 
next  Term. 

On  the  @d  of  June  it  was  intimated  to  the 
parties,  that  the  Court  wished  to  hear  farther 
argument,  confined  to  the  point  of  compensa^ 
tio  ifffuriafmn* 

Ru^ffordf  for  the  defenders,  maintained,   J"n«  ^«- 
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Edwards  That  the  injuries  were  of  the  same  species,-^that 

Macintosh,  the  daim  was  for  soIotiumi^-^-^nd  the  pursuer 

c^^^i^^in-  does  not  come  into  Court  with  clean  hands.    In 

TCteTdrfenaTn  the  Romau  law,  the  rule  of  paria  deUcta  holds, 

wi  action  for  li-  JJ^|.  ^^jq  are  no  recent  authorities  on  the  sub- 

bd,  but  though 

rejo:ted  at  the    \qqj^^  though  the  principle  was  admitted,  but 

tnal,  a  new  trial    '^  o  *  * 

was  not  granted,  ]iot  dccided  in  the  case  of  Rose  and  M*Leod. 

but  judgment  ,  •     i-  i  i       • 

delayed.  The  proprietor  of  a  newspaper  is  liable,  be- 

cause he  ought  to  be  acquseinted  with  its  con- 
tents. 


Lord  Pitmillt. — Is  there  not  a  point  of 
relevancy  here,  whether  the  issues  ought  to 
have  been  allowed  ? 

Forsyth  and  Rutherford. — We  think  it 
quite  clear ;  and  having  got  issues,  we  trusted 
to  their  being  sent  to  the  Jury. 

The  Solicitor  General-^When  the  issues 
were  prepared^  it  was  stated  that  this  wouU 
be  open  at  the  trial. 

Lord  Chief  Commissioner. — You  hold 
compensation  as  taking  away  the  right  of  ac- 
tion ;  and  it  is  a  very  important  question,  whe- 
ther  the  Court,  by  granting  issues  before  tbe 
proof,  are  to  be  bound  to  send  them  to  the  Jury, 
independent  of  the  facts  proved.    Ilf  the  Court 


1824. 


THE  JURY  COURT. 


385 


come  to  be  of  opinion,  that,  being  a  profNrietor, 
is  not  sufficient  to  found  the  plea  of  compensa« 
tion,  would  it  be  bound  by  having  permitted 
these  issues  to  be  inserted?  It  never  was  or 
could  be  held,  that  a  proprietor  was  not  liable  in 
an  action  ;  but  the  question  is,  whether  a  case 
founded  on  civil  responsibility  can  compensate 
one  founded  on  personal  motives  ?  It  was  left 
to  the  Jury  to  say  whether  the  pursuer  was 
connected  with  the  paper  in  any  other  character 
than  that  of  a  sleeping  proprietor. 


Edwards 

V, 

Macintosh. 


J.  A.  Murray.— -If .  the  issues  fix  the  law,  June  24. 
this  is  the  only  case  where  a  crime  is  classed 
with  a  civil  responsibility ;  and,  therefore,  the 
argument  as  to  their  being  paria  deUcta^  and 
the  pursuer  not  coming  with  clean  hands,  does 
not  apply. 

Compensation  is  a  plea  in  equity,  to  which 
«  slanderer  is  not  entitled.  Even  if  the  point 
of  law  was  wrong  decided,  the  Court  ought  not 
to  grant  a  new  trial,  as  material  justice  has  been 
done. 


Grant  on  New 
Triab,  140. 


Lord  Chief  Commissioner. — There  is  no 
doubt  that  that  is  the  principle  followed  in 
England,  and  that  the  same  has  been  adopted 
here ;  but  this  is  not  one  of  the  cases  where 

Bb 
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it  applies.  This  is  a  fundamental  objection  in 
point  of  law^  not  a  mere  incidental  point, 
which,  if  tried  again,  would  be  decided  other- 
wise. I  removed  this  point  of  compensation 
so  entirely  from  the  consideration  of  the  Jury, 
that,  if  the  Court  think  me  wrong,  a  new  trial 
must  follow. 


J.  A.  Murray. — The  other  party  objected 

^lSJ"m  II.    ^  ^^^  proving  recompensation,  which  depends 
^  696.  QQ  |.}|^  ^^Q  principle  as  compensation. 

On  a  question  by  Lord  Pitmilly,  Mr  For- 
syth would  not  admit  that  the  pursuer  was  to 
get  recompensation,  provided  the  Court  allow- 
ed proof  of  compensation ;  upon  which  the 
Lord  Chief  Commissioner  observed,  that  the 
Court  would  not  allow  the  case  to  go  out  of 
their  hiands  without  settling  this.  And,  upon 
an  observation  as  to  the  resolutions  entered  in- 
to at  Inverness,  his  Lordship  said.  There  was 
no  name  mentioned  there,  and  no  proof  of  who 
was  meant.  Such  a  point  falls  under  the  prin- 
ciple mentioned,  that  a  new  trial  will  not  be 
granted,  because  a  small  part  of  a  case  has 
been  wrong  decided,  but  differs  totally  from 
•    the  great  principle  as  to  compensation. 

Ix>RD  Chief  Commissioner. — The  case  has 
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been  twice  argued  with  ability  ;  and  if,  in  this      Bdwarss 
case,  compensation  ought  to  have  been  ad-    Macintosh. 
mitted  by  the  law  of  Scotland,  then  ray  reject-      "-""v-^ 
ing  it  was  undoubtedly  eiTor. 

The  two  learned  Judges,  by  whom  I  am  as- 
sisted, inform  me,  that,  under  all  the  circum- 
stances of  this  case,  they  are  of  opinion,  that 
compensation  should  have  been  allowed  to  go 
to  the  Jury ;  and,  therefore,  the  direction  I 
gave  must  be  held  erroneous.     We  are  all  of 
opinion,  that,  in  the  position  in  which  the  case 
now  stands,  the  proper  remedy,  according  to  the 
law  of  Scotland,  is,  by  having  the  compensa- 
tion ascertained  in  a  separate  action,  and  then 
having  the  damages  in  the  one  case  set  off 
against  those  in  the  other.     In  the  Court  of 
Session,  in  a  similar  situation,  extract  would    Ersk.  b.  hi. 
have  been  superseded  till  the  debt  or  damage    oict  256c. 
to  be  set  off  was  ascertained  ;  and  this  Court, 
under  the  discretion  with  which  it  is  vested  in 
granting  or  refusing  a  new  trial,  may  deal  with 
tjbe  case  in  a  similar  manner. 

The  matter  ruled  in  this  case,  goes  to  the 
very  foundation  of  the  question  ;  and  the  case 
stands  in  this  position — a  verdict  is  found  for 
the  pursuer,  which  could  not  be  questioned  if 
his  case  stood  alone,  but  the  defect  is,  in  the 
other  action,  the  compensation  not  having  been 
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Edwards      well  tried.     If  the  Court  have  the  pow^,  the 
Macintosh,    verdict  should,  therefore,  not  be  disturbed, 

and  the  rule  should  be  dismissed  in  toto,  but 
the  judgment  on  the  verdict  should  be  de- 
ferred, so  as  to  enable  the  defender  to  bring 
and  try  his  action,  and  set  off  the  damages  he 
may  recover  against  the  damages  found  in  this 
case. 

This  saves  going  again  over  the  pursuer's 
action,  and  puts  the  damages  in  the  one  case 
distinctly  and  in  a  liquid  state  against  those  in 
the  other. 

By  what  I  am  about  to  say,  I  have  no  in- 
tention to  shake  the  judgment  of  the  Court, 
but  to  show  that  I  did  not  propound  as  law  a 
doctrine  entirely  without  foundation. 

It  appeared  to  me,  that,  in  compensation  of 
delinquencies,  there  must  be  a  connection  of 
subject,  that  the  act  of  the  pursuer  must  have 
been  excited  by,  or  connected  with  the  de- 
linquency on  which  the  action  is  founded. 

It  also  appeared  to  me,  that,  to  entitle  a 
party  to  plead  compensation,  the  libels  must 
be  the  same,  that  is,  there  must  be  a  similarity 
in  the  gist  of  the  actions  which  would  arise  out 
of  them.  A  proprietor  of  a  newspaper  is  ua» 
doubtedly  liable  for  damage  done  by  the  pub- 
lication of  a  libel,  and  when  the  damage  is 
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ascertained}  it  may  be  set  off  against  damages 
found  for  a  malicious  libel — ^but  remove  the 
malice  by  proving  his  ignorance,  and  a  different 
case  arises. 

The  one  case  is  a  delinquency,  and  founds 
an  action  ew  dilectOt  the  other  is  no  delin- 
quency, but  founds  an  action  ex  contractu,^— 
the  implied  contract  being,  that  when  a  party 
is  gaining  by  the  act  out  of  which  the  injury 
arises,  he  is  bound  to  warrant  that  every  thing 
is  correctly  managed. 

This  doctrine  I  considered  fortified  by 
Thomson's,  and  all  the  cases  in  the  Court  of 
Session,  and  by  Dempster's  case  in  this  Court, 
in  all  of  which,  the  pursuer  was  personally  con- 
cemed  in  the  compensatory  libels,  and  also 
by  what  Mr  Erskine  says  on  the  subject. 

I  thought  the  damages  in  the  present  cases 
could  never  be  considered  to  be  commensurate, 
and  that  those  pleaded  in  compensation  could 
not  become  ''  clear  beyond  dispute."  But, 
knowing  the  opinion  entertained  on  each  side 
of  me,  I  shall  only  say,  that  the  direction  be- 
ing erroneous,  we  ought  now  to  make  such  an 
order  as  will  enable  the  parties  to  come  at  the 
true  justice  of  the  case.  This  can  only  be  ac- 
complished by  taking  the  recompensation  also 
into  view,  which  ,was  insisted  on  at  the  trial, 


Ej>WAHJ)8 

V. 

Macintosh. 


GilchriBt  V. 
Dempster,  ante 
p.  363. 


B.  III.  t  4. 
g  15  and  16. 
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Edwards      and  forms  a  material  feature  in  this  case.     I 
Macintosh,    therefore  propose,  that  the  order  should  be  to 

discharge  the  rule,  reserving  to  the  defender 
his  right  to  bring  an  action.  ^ 

Lord  Pttmilly. — As  a  matter  of  sound 
discretion,  and  to  do  justice  to  both  parties,  I 
think  the  defender  ought  to  have  time  to  bring 
an  action.  This  is  what  would  have  been  done, 
in  similar  circumstances,  before  the  Jury  Court 
was  established.  The  whole  case  would  not  have 
been  gone  over  again,  but  the  party  would  have 
been  allowed  time  to  make  out  his  claim.  This 
is  what  would  have  taken  place  in  a  civil  claim 
for  money,  and  the  same  holds  here. 

If  the  whole  is  to  be  again  discussed  by 
Macintosh,  then  Edwards  must  have  a  right 
to  bring  the  other  matter  before  the  Court. 
This  must  be  done  whether  a  new  trial  is 
granted,  or  if  it  is  made  out  as  a  separate 
claim.  I  concur  in  thinking,  that  we  are  en- 
titled to  allow  him  to  make  out' his  claim  in  ei- 
ther way. 


*  Being  otherwise  engaged^  I  was  not  present  until  nearly 
the  conclusion  of  Lord  Pitmilly's  opinion,  but  what  is  stated 
above^  is  taken  from  a  note  of  the  Lord  Chief  Commissioner's 
opinion^  on  the  accuracy  of  which  I  can  completely  rely. 
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Lord  Gillies.— -I  have  double  reason  to      Ei»waw>i 
apologise  for  expressing  my  opinion,  as  I  real-    Macintosh. 
ly  have  nothing  to  add.  "^ 

It  appears  to  me  that  the  plea  of  compensa- 
tion ought  to  have  been  admitted,  and  it  would 
not  be  easy  in  Scotland  to  find  a  difference  of 
opinion  on  the  subject.  Erskine  expresses  him- 
self loosely  on  this  subject,  but  I  agree  with 
Lord  Pitmilly,  that  this  is  to.  be  illustrated  by 
the  case  of  debts.  It  is  loose  to  say  that  debts 
of  the  same  species  alone  may  be  compensated 
for,  though  it  is  true  that  100  quarters  of 
wheat  cannot  be  compensated  by  20  hogsheads 
of  sugar,  yet  the  price  of  the  one  may  be  compen- 
sated by  that  of  the  other.  It  is  true  the  old  act 
limits  compensation  de  liquido  in  Uquidum^  but 
this  has  long  been  departed  from ;  atid  if  both 
are  illiquid,  each  paity  may  take  a  term  for  as- 
certaining the  amount  in  money.  So,  when  a 
claim  is  made  for  a  sum  of  money,  on  account 
of  an  injury,  this  may  be  compensated  by  a 
counter  claim  on  the  part  of  the  defender. 

On  the  second  ground  I  am  perfectly  clear, — 
the  object  of  allowing  compensation  is  to  pre- 
vent accumulation  of  actions, — ^for  a  person  is 
not  to  pay  a  debt  which  is  not  due,  or  beyond 
what  is  due.  Where  an  inferior  court  has  re- 
fused to  admit  the  plea,  the  Court  of  Session 
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Edwards      liave  delayed  till  a  counter  action  haa  been 
Macintosh,    brought.     Here  an  action  has  been  brought, 

and  a  certain  sum  awarded,  and  so  far  the  case 
has  been  fairly  and  properly  tried,  and  I  hold 
that  the  true  sum  due  by  Macintosh  to  Ed- 
wards has  been  given.  Let  Macintosh  bring 
his  action,  and  a  different  Jury  will  award  to 
him  the  true  sum  due  by  Edwards,  and  then 
all  that  remains  is  the  simple  operation  of  sub- 
tracting the  one  from  the  other.  It  is  now 
too  late  to  prevent  the  multiplicity  of  actions ; 
but  we  do  what  the  Court  formerly  did  to  pre- 
vent a  person  paying  a  sum  which  was  not 
due. 

This  may,  by  possibility,  be  in  favour  of 
Macintosh,  but  it  is  much  better  than  having 
the  trouble  and  expence  of  a  new  trial,-— why 
should  the  party  have  the  whole  expence  of 
travelling  over  the  same  ground  ? 

The  SottdtOT'General  inquired  whether  the 
Court  were  of  opinion  that  it  would  be  better 
for  Edwards  to  bring  a  counter  action. 

Lord  Gillies. — That  seems  a  most  extra- 
ordinary inference,  when  we  give  this  as  a  re- 
lief on  the  ground  that  compensation  had  been 
refused. 
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Lord  Chibf  Commissioksr. — ^The  deci-     Eswabds 
sicm  of  the  Court  is  a  reversal  of  the  principle    Macintosh. 
of  the  decision  given  at  the  trial,  which  was,      ^-"^^"^^ 
that  the  claim  by  Edwards  could  not  be  met 
by  the  passages  relied  on,  because  he  only  de- 
rived a  itfx>fit  from  the  sale  of  the  newspaper ; 
and  had  not  done  any  act  personally  to  render 
him  responsible. 

Rutherford  moved  that  the  Bill  of  Excep-   not.  is. 
tions  should  be  perfected. 

Lord  Chief  Commissioner. — As  I  am  alone 
at  present,  I  cannot  hear  this  discussed ;  but  I 
wish  to  know  the  ground  of  your  exception. 
The  Court  were  of  opinon,  that  it  was  expedi- 
ent  to  divide  the  case,  and  you  must  make  out 
that  in  law  we  were  wrong.  The  question  is, 
whether  the  order  to  separate  the  case  was  a 
legal  order  for  the  Court  to  make?  In 
England  in  general  the  whole  case  is  fought 
again,  but  here  the  principles  of  pleading  dif- 
fer ;  and  in  Lord  Fife's  case  a  part  was  sent 
to  a  second  trial. 

On  a  subsequent  day,  when  thie  same  motion 
was  made  in  presence  of  the  whole  Court,  his 
Lordship  said.  We  are  of  opinion  that  there  is 
a  point  of  law  to  which  you  may  except,  but  it 
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will  be  necessary  to  have  it  wdl  defined.  You 
have  the  opinion  of  the  Court  that  I  was  wrong 
in  the  decision  excluding  Uie  compensation. 
The  natural  remedy  for  this  was  to  grant  a 
new  trial,  but,  instead  of  this,  we  discharged 
the  rule,  but  coupled  this  order  with  a  condi- 
tion.  You  cannot  except  to  the  decision  of 
the  Court,  as  it  reverses  my  decision;  you 
must  except  to  it  only  in  so  far  as  it  couples  the 
discharge  of  the  rule  with  obtain  conditions. 


PRESENT, 
THE  LOlU)  CHIEF  COMlflSBIOyKl. 
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Finding  for  the 
defender  on  an 
issue,  whether  a 
woman  was  fa- 
cile, and  whe- 
tl^ier  she  required 
a  deed  to  be  re- 
turned for  the 
purpose  of  being 
cancelled. 


Walker  v.  Steel. 

An  action  of  reduction  of  a  disposition  and 
deed  of  settlement,  on  the  ground  that  the 
grantor  had  been  prevailed  on,  and  concussed 
to  grant  it. 

ISSUES. 


*'   It  being  admitted  that,   on  the  28th 
day  of  March   1822,    the    late   Margaret 
Walker  signed  the  dispoi^tion  and  deed  of 
'*  settlement  in  process,  and  that  the  said  deed 


« 
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«<  was  prepared  by  John  Simpson,  writer  in  W-alme 
'^  Bathgate,  in  the  county  of  Linlithgow,  and  Steel. 
**  after  signature  remained  in  the  custody  of 
<<  the  said  John  Simpson  from  the  28th  day  of 
<<  March  till  after  the  death  of  the  said  Mar- 
**  garet  Walker,  which  took  place  about  five 
<*  days  afterwards,  viz,  on  the  3d  or  4th  day 
"  of  April  of  the  year  aforesaid : — 

**  Whether,  on  or  about  the  said  28th  day  of 
<<  March,  the  said  Margaret  Walker  was  in  a  weak 
<<  state  of  mind,  and  liable  to  be  easily  imposed 
<<  upon  ; — and  whether  the  defender  did  take 
<*  advantage  of  her  said  state  of  mind,  and  did 
**  prevail  upon  her  by  importunities  and  solici* 
"  tations  to  execute  the  aforesaid  deed  ? 

"  Whether,  after  having  signed  the  afore- 
"  said  deed,  the  said  Margaret  Walker  did, 
"  on  the  2d  or  Sd  days  of  April,  require  the 
"  said  John  Simpson  to  deliver  back  the  said 
«*  deed  to  her,  the  said  Margaret  Walker,  that 
"  she  might  cancel  and  destroy  the  same ; — 
«  and  whether  the  said  John  Simpson  refused 
*«  or  failed  to  deliver  up  the  said  deed  ?" 

Cockburn,  for  the  defender,  said.  That  the 
only  question  here  was  on  the  second  issue, 
and  on  it  there  was  only  one  witness.  The 
failure  to  deliver  must  mean  an  improper  fail- 
ure. 


^ 
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Walker  LoRD    ChIEF    COMMISSIONER.-— This    is     a 

Steel.  case  sent,  that  the  Court  of  Session  may  know 
"*^  whether,  upon  the  finding  of  the  fact  by  you, 
they  ought,  or  ought  not,  to  reduce  a  deed  ? 
The  case,  as  originally  brought,  contained  an 
allegation  that  the  granter  had  been  kept  se- 
parate from  her  friends,  and  was  concussed  to 
grant  the  deed  ;  but,  in  the  condescendence  in 
this  Court,  the  case  was  brought  down  to  the 
question  contained  in  the  issues,  which  may  be 
disposed  of  either  by  a  general  finding  for  the 
pursuer  or  defender,  or  by  giving  a  distinct  an- 
swer to  each  issue. 

As  the  reduction  here  is  not  grounded  on 
incapacity,  a  finding  as  to  the  state  of  mind 
is  of  no  consequence,  unless  it  is  coupled  with 
a  certain  degree  of  imposition.  You  must  have 
clear  evidence  of  imposition,  of  solicitations,  and 
importunity. 

The  witnesses,  as  to  her  state  of  mind,  only 
say,  that,  at  times,  her  mind  wandered  ;  but 
none  of  them  say,  that,  at  other  times,  she  was 
not  capable  of  giving  directions  for  such  a 
deed  ;  and  you  must  presume  that  the  act  was 
done  in  a  lucid  interval,  unless  the  contrary  is 
proved,  and  I  think  there  is,  in  this  case,  direct 
evidence  of  capacity. 

The  evidence  of  importunity  is  confined  to 
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one  occasion^  and  you  will  judge  whether  what 
she  did  was  not  the  result  of  her  own  feeling, 
rather  than  the  efifect  of  importunity  or  solicita- 
tion ;  and  unless  you  are  satisfied  for  the  pur- 
suer on  both  points,  perhaps  the  best  course 
is  to  find  generally  for  the  defender,  as  that 
will  be  a  complete  discharge  of  your  duty. 

Mr  Cockburn  says,  and  I  think  he  is  right, 
that  the  two  parts  of  the  second  is»te  must  be 
taken  together.  I  am  also  of  opinion,  that  the 
evidence  of  the  witness  ought  to  be  left  to 
you,  as  she  is  not  a  single  witness  to  a  detach- 
ed part  of  a  case ;  but  there  are  facts  and  cir- 
cumstances connected  with  her  evidence,  which 
renders  it  proper  for  your  consideration.  It 
would  be  nugatory  to  find  specially  on  the  first 
part  of  the  issue  ;  but,  as  I  do  not  know  how 
the  Court  of  Session  may  deal  with  the  second 
part,  perhaps  it  is  better  to  find  sepai*ately  on 
each.  Whether  he  failed  to  deliver,  is  equivo- 
cal, and  it  would  have  been  better  if  it  had 
been,  whether  he  fraudulently  failed,  as  the 
meaning  is,  whether  he,  mala  fide,  from  bad 
intention,  failed  to  deliver  ?  If  the  failure 
proceeded  from  the  act  of  God,  it  would  be 
hard  to  cut  down  the  deed,  but  that  is  for  the 
consideration  of  the  other  Court. 

There  does  not  seem  to  me  any  facts  here 
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requiring  a  special  verdict.  If  you  think  a 
fraud  was  intended,  you  will  then  find  for  the 
pursuer ;  but  if  not,  you  may  then  find  that 
John  Simpson  did  not  refuse,  and  did  not 
fraudulently  fail  to  deliyer  back  the  deed. 


1824 
March  16. 


Verdict-— Finding  for  the  defender  on  the 
first  issue,  and,  on  the  second  issue,  that  Wal- 
ker did  require  back  the  deed  for  the  purpose 
of  cancelling  it ;  and  that  Simpson  did  not  re« 
fuse  or  intentionally  delay  to  deliver  it  up. 

Jeffrey  and  J*  Sn  More^  fbr  the  Pursuer. 
Cockburn  and  Jamieson,  for  the  Defender, 
f' Agents,  Andrew  Smithy  w.  a.,  and  RusteUj  Anderson,  4*  Tod,  w,  9.) 


PRESENT^ 
THE  THREE  LOADS  COMMISSIONERS. 


Morton  v.  Barclay,  &c. 


Damages  found   Damages  by  a  patentee  for  infringement  of  his 

in  absence  of  the 

defender,  for  in-     patent. 

fringement  of  a 

patent 

Defence.— The  machine  was  not  an  origi- 
nal invention.  The  machine  manufactured  by 
the  defenders  is  altogether  different  from  that 
desci^ibed  in  the  pursuer's  specification. 


€€ 
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ISSUES.  Morton 

**  It  being  admitted,  that,  on  the  18th  day  Babclat,  See. 
**  of  August  1818,  the  pursuer  obtained  Let- 
**  ters-Patent  under  the  Great  Seal,  kept  and 
*^  used  in  Scotland  m  place  of  the  Great  Seal 
thereof,  whereby  he  acquired  the  exclusive 
privilege,  for  and  during  the  period  of  four- 
teen years  from  the  said  18th  day  of  August, 
of  using,  as  his  original  invention,  certain 
<<  machinery  for  drawing  ships  out  of  the  wa- 
ter  on  dry  land,  being  an  improved  method 
of  performing  that  operation,  and  that  the 
**  pursuer  (as  required  by  law,  and  by  the  said 
**  Letters-Patent)  did  make  out  a  particular 
**  description  of  the  nature  of  the  said  inven- 
**  tion,  and  in  what  manner  the  same  is  to  be 
**  followed  out,  and  did,  within  four  months 
**  of  the  said  Letters-Patent,  as  required,  viz. 
<<  on  the  17th  day  of  December  1818,  make 
**  out,  sign  and  seal,  and  cause  to  be  enrolled  in 
^'  the  Court  of  Chancery,  a  specification  or  par- 
^*  ticular  description  of  the  nature  of  the  said 
**  invention,  a  copy  of  which  said  specification 
<*  is  transcribed  into  the  summons  in  this  case. 
'*  Whether  the  said  machinery  described  in 
**  the  said  specification,  for  the  purpose  of 
'<  drawing  ships  out  of  the  water  on  dry  land, 
**  was  an  original  invention  of  the  pursuer  ? 
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MoBTON  «  Whether,  on  or  about  the  26th  day  of 

Barclay»&c.    ''  October  1821,  and  subsequent  to  the  date 

''  of  the  said  Letters-Patent,  and  of  the  said 
*'  enrolment  of  the  specification,  the  defenders^ 
**  by  themselves,  or  others  carrying  on  business 
<<  as  shipwrights  in  Glasgow,  under  the  firm 
**  of  the  Stobcross  Shipwright  Company,  did, 
^^  without  the  consent  or  permission  of  the  pur- 
'*  suer,  and  in  contravention  of  the  privilege 
**  granted  and  protected  by  the  said  Letters- 
**  Patent,  erect  machinery  at  or  near  Stobcross, 
near  Glasgow,  in  imitation  of,  and  which  was 
substantially,  and  in  effect,  the  same  with  the 
*^  machinery  described  in  the  said  specification, 
^*  to  the  loss  and  damage  of  the  said  pursuer  ?" 

The  law  of  pa-       xhc  uoticc  of  trial  wss  pfoved,  but  the  de- 
tent m  ScotlaDd,  * 

the  same  as  in   feuders  failed  to  appe^. 

Engbnd.  '^'^  i       r  ^ 

Before  the  trial  commenced^  the  Lord  Chief 
Commissioner  inquired.  Whether  there  was 
any  Scotch  authority  on  the  subject  of  patent, 
as  he  had  not  been  able  to  find  any }  it  was  an- 
swered, that  the  English  law  had  been  tacitly 
adopted. 

One  of  the  witnesses,  called  for  the  pursuer, 
stated,  that  he  did  not  consider  the  machine 
used  by  the  defenders  so  good  as  that  for  which 
the  pursuer  obtained  the  patent. 
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Lord  Chief  Commissioner. — Thatevidence      Morton 
goes  in  diminution  of  damages.     This  is  a  case   Babclay,  &c. 
in  which  a  Jury  in  England  would  find  a  shiL- 
ling  damages,  which  establishes  the  right ;  but 
if  you  wish  to  recover  damages,  you  may  prove 
them. 


Jejfrcy  opened  the  case  for  the  pursuer,  and 
described  the  patent  machine,  and  t^e  one 
which  was  said  to  be  an  imitation,  and  exhibit- 
ed a  model  of  each. 

Lord  Chief  Commissioner. — The  case  is 
closed  without  appearance  for  the  defender;  but 
the  pursuer  must  make  out,  by  clear  and  dis- 
tinct evidence,  that  the  machine  was  an  origi- 
nal invention,  and  not  used  before,-— that  it  is 
useful,  and  has  been  invaded. 

The  witnesses  all  agree  in  the  originali- 
ty and  utility  of  the  invention,  and  the  pur- 
suer has  established  his  right  to  it.  The 
invasion  is  also  established,  and,  therefore, 
there  can  be  no  doubt  in  finding  for  the  pur- 
suer. 

The  only  point  is,  what  damages  ought  to 
be  given.  This  is  the  first  case  in  this  Court 
of  an  action  brought  to  establish  a  right  where 
no  damages  have  been  proved,  and  as  the  right 

cc 


lOS  €AS£S  TRIED  IK  MarcbM^ 


CuKKiKaHAH   ^  be  esteUished  hy  findrng  aJtUUing,  I  think 
Sjpskce.       ft  wiil  be  better  tp  find  that  sum,  whidi  wH^ 
ibim  a  precedent  for  other  eases. 

Yerdjict  for  th?  pursueri  d^pagf^s  Is* 

Jeffrey,  R.  tiell  and  Skew,  for  the  Pttnuer. 

(Agent,  W.  Belly  w.  8.) 

LORDS  CHIEF  COMMISSIONfA  fNB  GILLIM* 


1824. 
March  16. 


CuNKIt^GHAM  V.  SpENQE* 


Finding  for  Uie  JReduction  of  a  deed  signed  by  notaries,  on 
^uMtion  oi  *  ^^^  ground,  that  the  grwter  was  on  death-bed, 
fT*Ac^'umilr   *^^  ^^^*  ^^^  of  the  instrument^ry  witnesses  was, 

on  a  question  as     and  IS  bUud. 

to  the  vaJidity  of 

a  deed  signed  by 

a  blind  witness.  ISSUES. 


It  being  admitted  that  the  disposition 
and  assignation  under  reduction  was  exe- 
"  cuted  on  the  eighth  day  of  September  1821, 
"  and  it  being  admitted,  that  Isobel  Cunning- 
«  ham  died  on  the  fifth  day  of  October  1821  ,— 
"  1.  Whether,  on  the  said  eighth  day  of 
"  September,  the  said  Isobel  Cunningham  had 
"  contracted  the  disease  of  which  she  after- 
"  wards  died  ? 
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'<  2.  Whether  the  said  dispositi<Ml  and  afisig.  Cunkikgbak 

''  nation^  beiuriag  date  the  eighth  of  September  Spe'kcx. 

**  1821,  wasr  not  the  deed  of  the  said  Isobel  "^^-^"-^ 
«  Cunmingham  ?** 

The  first  witness  oalled  was  the  instrumen- 
tary  witness,  who  was  ninety-three  years  of  age, 
but  remarkably  distinct,^he  stated  that  he  was 
bliM  1^  the  time  of  »gning».  and  that  it  was 
by  hearing  alone  that  he  knew  what  was  doing 
when  the  notaries  signed, — that  the  deed  was 
read  before  it  was  signed,  and  he  stated  the 
general  import  of  the  deed.  It  was  then  pro- 
posed to  read  the  deed  to  him. 

Lord  Chief  CoMMiS8iaKr]&&.-~Is  there  any 
objection  to  this  ?  If  the  witness  could  see«  he 
might  read  the  deed,  and,  on  the  same  prinot- 
pie,  this  witness  may  have  it  read* 

When  Alexander  Robertson  in  Iiniy>hgow  Ancnwinaiwt, 

,       in  the  Cbristiaii 

.was  called,  the  defender  objected  that  David  name  of  a  wit- 

•  *       V      I*  nefSf  sustained  M 

was  the  name  m  the  list.  an  objection  to 

Lord  Chief  Commissioner.— There  is  one  °* 

case  where  I  admitted  a  witness,  though  the 

Christian  name  in  the  list  was  erroneous,  but  Beatson  v. 

that  was  in  a  small  town,  and  I  cannot  say  that  yT^^i».  i^. 
the  same  rule  applies  to  Linlithgow. 
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March  16« 


:CtJVNfK6HAM 
V. 

Spencc. 


When  the  pursuer  closed  his  case,  the  ' 
Lord  Chief  CoMirfissioNEft  olyi^^,  Th* 
Court  IS  of  opinion,  that  there*  isf  tto  c&e  on 
the  first  issue  to  submit  to  the  Julry;  thef  en^- 
dence  being  so  indistinct  and  defective;  but 
4;hat  this  did  not  prejudice  the  qjdettUm  On  the 
second,  which  was  of  great  importance. 


1681,  c.  5. 

Campbell  v. 
Robertson,  Nov. 
1698,  M.  16887. 
Stevenson  v. 
Stevenson,  Nov. 

1682,  M.  16886. 
Blair,  Nov. 

1683,  M.  6765. 
Davidson  v. 
Charteiis, 
Dec  12,  173a 
M.  16899. 
Meek  v.  Dun- 
lop,  June  18, 
1707,  M.  16806. 
Stair,  B.  IV. 

t  42,  sect  9. 
Farmer  v. 
Myles  and  An- 
nan, June  25, 
1760,  M.  16849. 
Tait  on  Ev.  79. 
Bell  on  Test. 
Deeds,  p.  265. 
Walker  v. 
Rep.  of  Adam- 
son,  June  8, 
1716,M.  16896. 
Frank  v. 
Frank,  July 
1793,  M.  16822. 
Sibbal4  V.  Sib- 
bald,  Jan.  18, 
1776,  M.  16906. 
BeU,  p.  245. 


Monteith  opened  the  case,  and  (Stated;  That 
he  would  prove  the  deed  to  have  been  exe- 
cuted on  death-bed.  That  a  witness  to  a  deed, 
signed  by  notaries,  must  see-  the  party  touch 
the  pen ;  and,  in  this  case,  one  of  the  witnesses 
was  blind, — ^he  must  also  know  the  party,  and 
be  able  to  read  his  own  signature. 

Moncreifff  for  the  defender. — There  is  no 
case  on  the  first  issue,  and,  on  the  second,  the 
presumption  is  in  favour  of  the  deed,  till  thd  con- 
trary is  proved.  The  blindness  of  the  witness, 
along  with  circumstances  of  fraud,  might  prove 
the  deed  not  genuine.  But  this  deed  was 
fairly  executed  in  terms  of  the  acts  1681,  c.  5, 
and  the  prior  act  1579*  The  clause  declaring 
that  the  witness  must  see  the  subscription,  does 
not  bear  the  sanction  of  nullity,  but  merely  de- 
clares, that  he  is  to  be  held  accessary  to  for- 
gery, which  must  mean,  if  the  deed  is  forged. 
The  cases  me^tioned  will  not  bear  out  the  plea 
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of  the  qther  party.     That  of  Myles,  is  a  bad  Cokkikoham 
deoision,  aud  has  been. reprobated.   Campbell's       Spencs. 
cfus^jvUl  opt  avail  them ;  and  Stevenson^s  and   biuIC  ^ 
Blair's  are  ap  short,  that.the  ciircumstances  can*  ^^i"  jI^24, 
not  be^  knpwn ;  ^nd  there  are  several  where  the    ^^^'' 
revc^ra^,  Waa  found ;  where  it  is  held,  that  the 
case  musjb.  fc^e  depided  on  the  whole  circum- 
stances. 

ThQ  witness  was  present,  s^nd  heard  the  au- 
t|v)ri^7  given,  and  the  statute  does  not  nequire 
him  tp  si^e  the  .pen  touched, — ^the  passage  £rora 
$tair  is  against  them,  as  the  fact  of  touching 
is  pr/^^mn^d^  The  questiqn  is,  whether  this  10 
the  Xf^M^  .a^d  genuine  deed  of  the  party^  apd 
this  cannot  be  doubted. 

r  Lo^JO  Chief  Commissionsr.— *The  case  has  - 
been  most  ably  argued,  and  I  would  not  noW 
interfere  before  hearing  the  evidence  for  the  de* 
fender^  but  for  a  remark  made  upon  the  issue, 
whidi  applies  also  to  the  case  of  Lord  Fife,  and 
to  keq^  the  matter  correct,  both  at  the  bar  and 
with  the  Jury.  The  precise  position  of  Lord 
Fife's  qase,  as  it  bears  upon  the  present  one,,  is 
this,H-^ppo8e  all  the  points  in  that  case  de^ 
cided,  except  the  acknowledgment  of  the  sub* 
scription,— -what  would  then  be  the  meaning 
of  the  issue  which  the  Second  Division  has 
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CuNNnraHAK  sent  ?  Is  it,  or  can  it  be  memt,  whether,  itt 
Spbncb.  the  popular  sense  of  the  terms^  these  were  the 
deeds  of  Lord  Fife?  Every  thing  goea  to 
diow,  that  this  is  not  the  meaning  of  the  issue; 
but  that  the  question  is,  whether,  in  point  of 
law,  these  deeds  were  not  the  deeds  of  Lord 
Fife,  the  subscription  not  having  been  acknow- 
ledged. 

In  the  present  case,  the  question-  is  of  the 
same  nature,  and  the  issue  is  not  sent  with  the 
view  of  ascertaining  the  fact,  but  whether  this 
is  her  deed  executed  according  to  law.  Hie 
way  to  bring  that  clearly  out,  is  for  the  Jury  to 
find  for  the  pursuer,  or  to  return  a  special  ver- 
dict. 

Lord  Gillibs. — There  can  be  no  doubt 
this  is  the  meaning  of  the  issue,  as  it  never 
was  disputed  that  it  was  her  deed ;  the  only 
question  was,  whether  it.  was  legally  executed  ? 

.  J^ey«^*-The  question  here  is  not  whether 
thia  woman  put  hot  name  to  the  deed,  &c. 
All  must  be  presumed  regularly  done,  except 
in  so  &C  as  we  impeach  it,.and  thare  can  be  im 
doubt  that  we  have  made  out  tibe  defect  upon 
whicsh  we  fouud,— *1^  blindness  of  the  person 
subscribiiig  as  witoesb. 
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ffm^  Cowrk^J^^lfj  then^  the  deed  is  liujil  in  Cuknikohah 
law,  the  simplest  way  to  dispose  of  it,  is  hj  Spbncb. 
giving  the  direction  in  law,  and  getting  a  ver- 
dict against  it.  Cases  have  been  referred  to 
where  the  deeds  were  supported,  as  it  was  pos- 
sible the  witness  might  have  seen,  but  in 
^Ht  tlie  petition  always  watr^  tho  ci^dit  due 
te  tB»  Witin^^s.  It  is  said,  the  statute  1681 
was  intended'  to  putiii^  fot^ff ;  but  the  whole 
clauses  of  the  statute  must  b^  lodced  at,  and 
the  witnesses  must  either  see  the  party  sign,  or 
hear  him  acknowledge  a  subscription  which 
they  see. 

Lord  Chief  Commissioner  (To  the  Jury).— ^ 
On  the  first  issue  there  must  be  a  verdict  for 
the  defender. 

On  t)|e  second,  as  it  is  a  question  of  law 
arising  out  of  the  facts  proved  before  you,^  the 
best  way  to  dispose  of  it  is  to  find  for  the  pur- 
suer. 

Verdict — Oa  the  first  issue  for  the  defender. 
On  the  second,  a  special  verdict  was  returned, 
finding  tl^  the  witness  was  present  and  heard 
thf  d^  r^adi  ^P^  authority  given  to  the  nor 
XVM^  flfOt  but  that  his  sight  was  so  deficient^ 
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May  15, 


Macfablane   that  he  could  not  see  the  person  touch  the 
YouNG^  &c.    pen* 

Jeffrey  and  Monieith,  for  the  Pursuer. 
Jfoncreiff'and  Robertson,  for  the  Defender. 
(Agente,  G.  Napier  «id 

On  the  case  being  returned  to  the  Court  of 
Session,  the  Lord  Ordinary  found,  thfM^  he  was 
an  i^habile  witness  to  the  notorial  deed  of  set- 
July  3, 1824.      tlcuient,  and  reduced  accordingly. 

3  Shaw  and  ^  * 

DudL 


PRESENT, 
THE  LORD  CHIEF  COMMISSIONER. 


1824. 
May.  15. 

Damages  claim- 
ed by  a  prisoner 
in  a  jail  for  as- 
sault and  mal- 
treatment by  the 
governor  and 
turnkeys. 


Macfarlane  v.  Young,  &c. 

An  action  of  damages  by  a  prisoner  for  debt, 
against  the  governor  and  two  turnkeys  of  the 
Edinburgh  jail,  for  general  maltreatment  while 
in  prison,  for  assault  and  confining  the  pursuer 
two  days  without  food,  and  without  sufficient 
clothing;  or  any  bed  or  bed-clothes. 


Defence. — ^The  pursuer  was  acting  m  vio- 
lation of  the  rules  of  the  jail,  and  tbe  defender 
was  performing  his  duty  when  the  alleged  iw- 
sault  was  committed. 
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ISSUES*    ,^  v    .  Macfaaulxb 

1 « .  Wliethi^jr  the  turnkeys,  or  a  {wrty  of    Youmy^ee. 
policemeii,  acting  by.  orders  jfrom^  or  «ii«ior     ^^^  *-' 
autliorUy  from  the  defender*:  Young,. asswhfed 
and  strode  the  pursuer  to  the  injury,  &c« 

2.  Whether  the  turnkeys,  acting  by  o^ds, 
&c.  did.  assault  the  pursuer,  and  drag  him  from 
his  cell,  &c.  to  the  injury,  &c. 

S.  Whether  a  letter  from  the  pursuer  to  the 
creditor  incarcerator  was  interrupted  and  de- 
tained, and  whether,  after  the  consent  of  the 
creditor  was  intimated  to  Young,  he  detained 
the  pursuer  to  the  injury,  &c« 

Or,  whether  the  pursuer  obstructed  the  of- 
ficers of  the  jail  in  removing  a  prisoner  from 
his,  the  pursuer's  cell  ? 

Whether  he  obstructed  the  officers  in  enter- 
ing  his  cell  ? 

It  was  proposed  to  call  the  Lord  President   inoompetedt  to 
to  prove  the  regulations  of  the  jail.  ^i^TwS^ 

Jeffrey  objects.  Parol  evidence  is  incompe- 
tent here,— by  the  act  of  Parliamenti  the  regu- 
lations are  to  be  framed  by  the  Magistrates, 
and.apprpved  by  the  Lord  President  and  others ; 
but,  wbbsn  approved  of,  they  must  explain  them- 
selves. 

The  SoUcHon-Generiil  said.  They  are  of  no 
authority  till  they  are  approved  of. 


MO  CASB&fRtEDm  May  15, 

UMcmjkXLAVK       Lord  Chief  CoMBi!i«SfONER.— Hie  point 
Touim,  &C.    db€9  not  tum  updO^  this,  but  tbe  queeticm  is, 

whitkef  tkii  ift  ivot  like  any  other  ^tin^ 
wbieh  the  Coart  must  explaia  to  the  July;  I 
do  not  say  thaV  tliei^  may  Mt  be  oases  wkeipe 
parol  eyidend^  may  be  oompetent  in  eKplaiia- 
tbti  of  a  tmtittg.  But  I  doubt  whet^r  im 
can  permit  even  tjie  Lotd  Pi^sident,  or  Loid 
JtoSd^e-Clerk,  to  constiitie  a  wi^iting  to  the 
Jnry%  I  must  construe  it,  and  you  may  take 
a  Bill  of  Exceptions  to  my  dik^ection,  though 
you  could  not  to  ^e  explanation  gi¥eli  by  ei* 
ther  of  these  eminent  Judges. 

it  wais  then  proposed  to  call  his  Lordship  tb 
explain  the  fact  that  there  were  oiily  di4ihililsil 
cells  in  the  jail,  and  that  the  regulations  as  to 
debtors,  applied  to  some  of  these  cells; 

Jeffrey. — If  they  mean,  in  any  way,  to  li- 
mit, e^tend^  or  vary  &he  wtitiug,  I  oll^t  to 
the  evidence.  If  the  defended  aeeed  against 
tfaelrt^eonstyuctioii  of  th^  writing,  the  opinion 
of  the  Lord  Preisddetit  will  not  protect  him. 

Lout)  GiitBF  CoM^iSsiONisB. — The  Lord 
PreiMent  oaimM  pr(tv«f  this  deed.  The  paper 
bears  to  be  regulations  of  the  criminal  jiiil  % 
and  the  two  first  regtlMions  ap{dy  to  debtors 


1684. 
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Wi 


in  tfiei  arittiiMl  Mlb«  Tb0  qmSiMiioti^  seeins  to 
be,  whether  these  two  afiply  to  the  ivhdto  jail, 
or  only  to  certain  cells  whidh  wem  appt&pmib&i 
t0  debtors*  The  examifiatidii  is  cjonfpetelit 
to  prove  HkM  tJiere  was  mily  one  jail^— that 
there  weito  regulations  for  criminals — and  whe- 
ther there  were  other  regulations  for  debton  ? 
and|  in  the  course  of  the  examination,  if  any 
question  is  put  as  to  the  meaning  of  the  regu- 
lations^ m,  objection  may  be  taken. 


I 

When  the  third  witness,  who  had  been  in 
prison  with  the  pursuer,  wad  called. 

The  Solicitw^Qeneral  and  Bohertson^  for 
the  defender,  object  malice,  and  thttt  he  has  no 
sense  of  religion,  having  used  blasphemous  ex- 
^essions  against  Christianity. 

t/^l^«^»— Malice  is  an  old  and  known  ob- 
jection ;  but  the  other  is  new,  and  though  the 
expressions  mentioned  are  abominable,  still 
they  do  not  disqualify  a  witness,  as  the  oath  of 
a  Uniterian  is  as  good  as  a  Trinitarian. 


The  disbelief  of 
the  Christian  re- 
ligion affects  Uie 
credit,  but  not 
the  competency 
of  a  witness. 


LoBD  Chief  ConoiissioNEa. — I  never  knew 
the  objection  sustained  on  such  evidence  as  is 
Aow  stated  j  it  appears  to  me  that  it  goes  only 
W  his  ere^ii  The  objection  of  want  of  reli- 
gion, Hai»  been  confined  to  heathens,  and  I  am 
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Macfahlanb  ^f  opinioD^  that  the  'witness  is   adiiiiit4>le^ 

YoDNo,  Sec    though^  his  cfedit  may  be .  affeot^  by  tket  pecuf 

^^^""^^     Ikr  cmmm^tances  in  which  he  strnda^  nA/^-bo 

WMtioef  it  is  put  to  him  ,on  his  eaamv^o^^i 

wd  I  do  not  think  that  loose  ei^fp^aa«9iStQf 

m(ilioe>  used attlie time»  wouidbe  saffimwt  to 

"r     i  Ai  rn 
iDcompetent  to        To  fihow  the  neces^tj  of  fmttiag  h^ikjm^ 

prove  by  the  opi-  -  .^  i      -^        i      a      - 

nioD  of  a  witness,   on  the  pursuer,  a  witness  was  asked^  wh^tlR^ 

that  a  pursuer  18     i  «  i  j*  •^-  x     ^i*   i_ 

of  a  quarrelsome   he  was  of  a  quarrelsome  disposition, — to  ^hich 
ditpositioD.         ^  objection  waa  te^&en.  ,  li    • 

Lord  Chibf  CWMissioNj&R.^-'J^r^ile^ 
tion  is  not  competent*  Tp.show  l^ijs  dj/sj^si- 
tioni  you  must  prove  ^ta  Qf  vio^ncp«'    ;:   r  / . 

Incompetent,  It  was  then  proDosed  to  prove  particular  aets» 

without  notice,  to  .        . 

prove  particular  .to  whioh  it  was  objected,  forithe  pursfieiv  that 

this  was  incompetent  without  an^issiie»'  . 

Lord  Chibf  CoMMiS9^N£R.r~It)  is  v  quite 
dear^  that  this  is  not  in  issu(^  unl^g»s.the  law 
is,  as  I  suppose  it  to  be,  that  an  officer,  a  jaUor, 
may,  on  the  general  isaie,  give  spedal  matter 
in  evidence.  But  the  questicm  here  is,  not 
whether  the  mstU^  is  cotopelent  under  the 
issue,  but  whether  the  party  has  had  notice, 
and  as  it  ^^ears  to  mt^  that  he  haa  not,  I  am 
of  opinion  that  this  ought  to  be  avoided. 

4 


acts  of  violence. 


18S4.  THE  J0RY  CaURT.  41$ 

To  show  that  tlie  regiilatioBfi  feunded  oil  Macyablahb 

iR  this  case  ^fere  not  lliose  which  in  praotine  Youko,  &e. 

wer#  acted  upon^  Mr  Jeffrey  stated,  thatfibfibr^  ^  ^""TT'^^- 

ent  regulations  had  been  produced  ia  anodber  ^!?^  ^  ^!^  >P 

'■  evidenoe,  an  ina* 

aetten  by  (die  Procurator-Kscal.  v      Cental  decmon  of 

a  Court 

Loiuy  CmEF  CoMMissio^^iu-^If  this  hid 
been  a  suit  in  the  Supreme  Court,  instead*  of 
an  inferior  one,  and  having  for  its  direct  object  to 
ascercain  which  Sf  t  of  regulations  >were  in  ionree^ 
and'  had  there  been  a  final  adjudteation,  ia^  that 
cas^,  I  must  haVd  held  it  binding.  ^  But  if  the 
pcMnt  had  been  incidentally  decided,  even  ia 
a  Supi^eftie  Coort,  I  should  have  held  it  l  not 
binding,  and  that  I  must  here  decide  the  >  point 
on  the  facts  proved,  atu!  not  by  proof  of  d» 
conclusion  to  which  others  have  come. 


When  one  of  the'  turnkeys  was  called  as  a   dcfendCTs'Sln- 
witness  for  the  defender,  comprtent  wit. 

ness  for  the 

Jeffrey  objects,  he  is  a  party ;  tkereis  no   <>*«"»  but  if  no 

eyiuCDce  is  or 

penuria^  and  the  verdict  may  be  used  against   can  be  given 

**  ^  "  ^  against  him,  he 

bim.  -  .  ,        '  might  be  exa- 

RobeHson. — ^The  pursuer  ought  either  to    i  phinipps,  sa. 
have  taken  decree  against  the  turnkey,  or  to 
allow  his  evidence  to  be  taken  now. 


Lord    Chief   Commissioner. — That  the 
matter  may  be  relevant,  therie  is.  no  doubt; 


TsuMG,  &e.    to  (iBee  the  futfiefli^  from  .the  ^oMon^    If  th^ 

piriqpMed  witocM  ww  a  wrei^  dp^»  he  woidd  be 
hMa  m  damagss  to  the  fari^i  aiid  im  beis^  cm 
the  poor-roll  nudges  to  4iy%eii6ef  tf  laW  vukeB 
m  (didtinotion  nether  the  defend  ki  to  pay 
money  or  suffer  duresa. 

T^  other  poinlb  as  to  ^isi  jkeiQg  «  pMsty,  m 
also  importaoti  an4  has  Be^eivl  times  viet  wnA 
miieh  ccnudei^atiiHi*  At  Glaigow^  I  had  a 
itrong  iiiqlinadon  to  cell  a  party  $  hut  there  ia 
•  no  doubt  that,  in  general,  by: the  kw  ef  iSeet- 
bkiMl,  a  party  ina  cauae^eamtot  he  a  wilaiea8~4;lu» 
^pieation  here  is,  Whether  he  has  been  dja* 
ehiarged  ?-~In  the  Court  of  Session^  Young 
alone  puts  in  defences,  and  the  case  la  sent 
here,  but  no  decree  is  taken  against  the  others. 
.  Being  sent  here  as  a  de&ndearj  if  no  evidence 
had  been  given  against  hinit  J  would  have  di- 
rected the  Jury  to  find  for  him,  which  would 
have  rendered  his  evidence  competent }  but,  if 
any  evidence  has  been  givan  against  him,  or 
oan  be  given  against  him,  I  cannot  withdraw 
him,  as  he  has  an  interest.  * 


*  On  the  12th  May>  the  defender  moved  to  have  the  case 

delayed  until  the  case  of  this  witness^  and  the  other  turnkey^ 

was  disposed  of.    This  was  opposecly  en  the  grmind  that  the 

11 
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in  icfily,  stated  the  facts«  ^nd  ndsditliMl  Utit:    Yov^,  6^. 
tkejiiirsaer  did  oot  aet  priiperLy }  but  cootem^ 
jod  .tlutt  lie  was  not  jotit  off  frem  icbiimkig  ^da- 
magttB  for  the  blow  ginen  to  him  hy  the  itiunK- 
kij^  and  the  subsequent  confinefiKNit 

The  Solicitor-General  said,  This  h  4ha  most 
seaxidalcms  aetiott  erer  faroughiti  as  l^  oanduct 
of  the  pursiieir  was  such,  that  tke  defender  m& 
bound  to  do  what  was  done,  and  'wotdd  haw 
been  justified  in  doing  much  more. 

Lord  Coief  CoMiiififl]»rKs».T^This  is  jan 
action  for  an  aet  doM  by  ia  parson  in  disdbavge 
of  his  office  $  and  of  an  ^oi^  wliero  thei»  aaie* 
and  must  be»  extiiaordinairy  powers  to  keep  in 
oxdier  offenders,  and  supposed  offismdera*  These 
powers,  however,  must  be  exereised  in  sueh  jsl 
manner  that  there  is  no  culpable  excess. 


summons  had  been  taken  to  see  by  them^  and  that  the  del&y 
had  been  occasioned  by  an  application  to  get  on  tbe  poolr^itffl, 
and  not  by  any  fault  of  the  pursuer. 

Lord  Chief  Commissionee. — I  shall  not  at  present  say 
whether  he  is  a  defender  in  this  Court;  biut^  prima  facie, 
they  were  properly  made  defenders^  and  there  is  a  great  deal 
in  there  being  no  laches  on  the  part  pf  Aie  pursuer.  If  he 
was  improperly  made  a  defender^  and  if  there  is  no  evidepce 
against  him^  the  Court  will  free  him  at  once^  that  he  may  give 
evidence  for  the  other  defender ;  and^  in  this  way^  the  object 
will  be  attained  at  once^  and  not  by  various  steps. 
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Macfarlahb 


You  are  to  take  care  that  justice  is  done  to 
the  complainer ;  but,  in  judging  of  the  conduct 
of  the  defender,  you  must  keep  in  view  that  be 
is  a  person  possessing  the  powers  which  I  hare 
mentioned,  and  that  it  must  be  made  out  to 
the  conscience  of  the  Jury,  that  he  ezeeeded 
these  powers. 

The  defender  was  right  in  requiring  the 
prisoners  to  go  to  their  own  cells ;  and  he  was 
certainly  entitled  to  get  access  to  the  cells  at  all 
times. 

His  Lordship  then  stated  the  facts  proved  as 
to  the  resistance  made  to  the  defender,  and  that 
he  thought  it  justifiable  to  bind  the  pursuer,  to 
prevent  him  doing  injury  to  himself  or  others ; 
and  that,  in  judging  of  the  degree  of  force 
used,  they  would  not  weigh  it  in  golden  scales ; 
and  that,  if  they  agreed  with  him,  they  would 
find  on  the  first  issue  for  the  defender. 

On  the  second  issue,  the  taking  hold  of  the 
pursuer  was  not  an  assault,  because  there  was 
authority  to  take  ;  and  if  resistance  is  made, 
the  person  having  authority  may  use  all  the 
means  in  his  power  to  overcome  it,  provided  it 
is  not  wantonly  or  oppressively  used.  If  you 
think  the  facts  proved,  as  to  the  confinement 
of  the  pursuer  in  a  separate  cell,  without  a  bed^ 
or  sufficient  clothing,  and  that  this  was  exces- 
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sive,  you  will  giTe  damages  on  the  second  Macparlane 
issue*  But,  if  what  was  done  was  the  resillt  of  Youno,  &c 
the  pursuer's  conduct,  the  rerdict  must  be 
agaiiist  hitti. 


Verdict—"  For  the  defender  on  all  the 


issues. 


9f 


Jeffrey  and  Mathison,  for  the  Pursuer. 

The  SolicUor-'General,  Ferguson  and  Robertson,  fbr  the 

Defenders. 
(Agents,  James  JUactkmald^  w.  s.,  and  Rit^kf  Bayieff,  ^e.) 

Jeffrey  moved  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  evidence,  as 
he  had  proved  an  excess  of  power. 

Lord  Chief  Commissioner. — There  is 
no  doubt  the  evidence  has  been  correctly  stat- 
ed ;  but  the  question  was  before  the  Jury,  and 
it  was  a  general  question  which  was  fit  for  a 
Jury.  The  question  was,  whether  there  was 
an  outrage  by  the  pursuer,  and  one  of  the  most 
dangerous  nature,  that  of  denying  access  to 
parts  of  the  jail,  and  by  acts  of  violence  against 
the  governor  ?  The  question  was  not  on  this 
or  that  issue  ;  but  whether,  in  the  whole  cir- 
cumstances, the  Jury  could  say,  the  defender 
was   in  such  a  situation  as  not  to  be  liable 

Dd 


1824. 
No?.  16L 


A  new  trial  re- 
fused, the  whole 
matter  having 
been   submitted 
to  the  Jury,  and 
the  verdict  not 
appearing  to  be 
contrary  to   the 
evidence.  ' 


418  CASES. TRIED  IN'  May  15,^ 

Macfaulan£  in  damages.  Though  the  comfort  of  the  sub- 
Yo0No>  &c.  jcct  must  undoubtedly  be  attended  to,  it  is 
^^-■^/-•-'  one  important  duty  in  the  Court  to  take  care 
that  nothing  may  be  done  to  interfere  with 
this  important  part  of  the  police  of  the  coun- 
try. The  question  is,  whether  this  person  is 
to  get  damages  for  an  excess,  when  he  is  guiU 
ty  of  a  great  and  most  illegal  act  on  his  part. 

Lords  Pitmilly  and  Gillies  expressed 
a  wish  to  see  his  Lordship's  notes  of  the  trial, 
before  granting  the  rule. 

An  exception  Mr  Jef&ey  intimated  his  intention  to  ex- 

to°a  decision,*^   ccpt  to  the  dccisiou,  providcd  the  new  trial  was 

holding  that  a       «pf,|«p^ 
case  was  proper-     ICIUSeu. 

ly  submitted  to 

the  Jury. 

Lord  Chief  Commissioner. — I  do  not 
know  how  you  can  except  to  the  decision,  as 
this  was  a  case  for  the  Jury,  and  was  left  to 
them  on  the  evidence. 

Dec.  do.  On  the  30th  December,  his  Lordship  said, 

The  Court  are  all  of  opinion  that  the  rule 
should  not  be  granted  in  this  case.  It  is  im- 
possible to  subdivide  the  case,  it  must  be  taken 
as  one.  The  whole  evidence  was  before  the 
Jury, — ^it  was  left  to  them  as  a  case  of  excess, 
and,  on  the  whole,  they  decided  for  the  defender. 
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PRESENT, 
I.0BD9  CHIEF  COMMI88IOKE)l  AKD  PITMIT.LY. 


Smith  v.  Knowles. 

This  case  was  tried  at  Aberdeen  before  Lord 
Pitmilly  on  circuit.  A  rule  was  obtained  by 
the  defender  on  the  pursuer  to  show  cause  why 
there  should  not  be  a  new  trial. 

Jeffreys  for  the  pursuer. — The  first  ground 
of  the  motion  is  the  rejection  of  Davidson's  de- 
position in  a  different  cause,  taken  years  before. 
By  all  authorities,  a  writ  is  not  evidence,  un- 
less a  witness  swears  to  the  facts. 

The  second,  that  there  were  only-  eleven 
jurors,  is  more  novel,  as  a  person  sat  on  the 
Jury  who  had  been  rendered  infamous  by  a 
conviction  in  the  Court  of  Justiciary. 

There  is  no  precise  definition  of  in/amiaju^ 
ris,  or  when  or  how  it  became  law.  The  ob- 
jection ought  to  have  been  stated  at  the  time. 

There  is  no  dictum  or  decision  extending 
this  disqualification  to  Jurymen  ;  all  the  autho- 
rities apply  to  witnesses,  and  it  applies  only 
where  the  person  is  really  infamous.     This 


Smith 

V. 

Knowles. 


1824. 
May  19. 


A  neir  trial 
granted,   a  per- 
son having  acted 
as  a  Jurynian 
who  had  been 
tried,  convicted, 
and  punished  by 
the  Court  of  Jus- 
ticiary. 


Burnett,  p.  500. 
2Hume,  p.  122. 
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Grant  on  New 
Trials,  37,  44, 
and  45. 

Burton  v.  Thom- 
son. G  Bac.  Abr. 
661  und  663. 
Bailie  v.Bry8Son, 
Vol.  I.  p.  340. 
Menzies,  1790. 
Sharp,  July 
1820. 

(Reported  by 
Watton,)  p.  16L 


was  a  special  Jury,  and  the  question  is,  whe- 
ther a  person,  convicted  of  such  an  offence,  is 
capable  of  being  a  jurymen  by  consent  ?  The 
party  must  show  that  he  did  not  know  the  ob- 
jection at  the  time  of  the  trial.  In  the  Exche- 
quer, a  verdict  has  been  taken  from  eleven 
Jurymen,  one  having  died  during  the  trial ; 
and  in  the  Justiciary  Court,  the  decision  hold- 
ing minority  sufficient  to  set  aside  a  verdict, 
was  not  unanimous. 


Lord  Chief  Commissioner.—- *Is  this  gen- 
tleman a  Justice  of  Fieace  ?  If  so,  it  is  material 
to  know  whether  there  has  been  a  new  com- 
mission since  his  trial,  and  if  there  has,  whe» 
ther  he  has  acted  as  a  Justice  ? 

Lord  Pitmilly.— -There  is  a  case  in  Dal- 
las, where  a  person  is  restored  to  the  capacity  of 
being  a  juryman.  The  statute  1681,  c.  18^ 
and  Bankton's  observations  upon  it,  ought  to 
be  examined. 


May  24.  Moncreiff\  for  the  defender.-^Infamy  is  the 

2  Hume  301  and   consequeucc  of  couviction  by  a  Jury  of  any  of 


471* 

Sta055i,  c.  19.   the  higher  crimes,  and  of  the  crimen  Jklsi  in 

Burnett,  400,&e.     _ii  :.     i  i 

Ersk.  789.  ^  ^ts  branchcs. 

I   FhilUpps,  2& 
Stat  1661,  c.  18. 


This  person  was  tried  aa  the  statute  46, 
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Geo*  III.  c.  69»  and  at  common  law,  and  con- 
fessed a  fraud  and  imposition,  and  merely  de- 
nies that  it  was  for  his  own  emolument. 

This  was  a  moral,  not  a  physical  defect,  and 
we  cannot  be  too  late  in  stating  it.  An  altera- 
tion of  the  status  is  part  of  the  punishment, 
and  could  not  be  taken  off  by  consent.  In 
Sharp's  case,  the  objection  was  sustained,  though 
a  minor  may  be  a  witness. 

The  deposition  of  a  witness  (who  was  since 
dead)  was  rejected,  on  the  ground  that  it  was 
in  a  different  process,  but  as  it  is  competent 
to  prove  what  a  dead  person  said,  a  fortiori^  a 
solemn  deposition  must  be  good. 


Smith 
Knowles. 

2  Sir  G.  Mae. 

kenzie,  43. 
]  BanktOD,  273, 
Stat  1696. 
Acts  of  Sede- 
runt,  6th  July 
1739,  11th  Fe- 
February  1763, 
11th  August 
1773. 
Dallas,  p.  e^ 


Lord  Chief  Commission£B.— But  it  is  given 
as  evidence  in  the  cause,  and  is  not  produced 
as  a  record,  but  aa  evidence  of  what  a  dead 
man  said. 


»-» 


ikfoMcrej^— They  must  hold  the  recQllec* 
tion  of  the  commissioner  as  preferable  to  die  re-* 

cord.     In  criminal  cases,  proof  of  confession  2  Hume,  39I0 

_  1  /.  -,    ^it      T%  Burnett,  497. 

frequently  goes  of  consent,  and  Mr  Dumett  Tait*8  Law  of 

thinks  it  ought  to  be  admitted.     In  the  £ng-  1  phiiiipps,  250, 
lish  law,  there  is  matter  bearing  uppn  this,  and       '  ^ 
by  statute,  a  deposition  before  the  coroner  is 

evidence  to  the  ^ury •  1  Phimppi,  250. 
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Smith  LoRD    ChIEF    COMMISSIONER. — TWs    CHSe 

Knowles.  was  ably  argued,  and  the  Court  have  taken 
Jvme2^\m.  t^™^  *^  consider,  and  I  shall  now  state  the  ge- 
neral result  of  my  opinion,  leaving  it  to  Lord 
Pitmilly  to  go  into  the  detail. 
.  This. motion  is  grounded,  first,  on  the  re- 
jection of  the  deposition  of  a  witness  taken  in 
another  cause,  no .  witness  .  having  been  exa- 
mined as  to  it  at  the  trial.  It  is  said  we  ought 
to  receive  it,  and  that  it  is  stronger  than  the 
hearsay  of  a  person  since  dead,  which  is  com- 
petent 

It  is  the  rule,  that  such  evidence  is  compe- 
tent, but  that  rule  is  not  to  be  extended  be- 
yond the  letter.  When  a  witness  is  called  to 
prove  what  the  person  said,  there  is  a  witness 
present  upon  oath  to  be  ex£tmined  on  all  the 
circumstances  in  which  the  declaration  was 
made ;  but,  in  the  present  case,  it  is  a  bare  de- 
posiffon,  and  as  that  is  not  within  the  letter  of 
the  rule,  I  am  of  opinion  that  there  was  no 
error  in  rejecting  it. 

'  The  other  ground  of  the  motion  is,  that  a 
person  not  fit  to  be  a  Juryman  was  allowed  to 
sit  on  this  Jury,  and  that  it  was  tried  by  eleven, 
instead  of  twelve  jurors.  The  question  here 
is,  how  far  the  person  is  disqualified  from  bdng 
a  juryman,  having  been  tried,  convicted,  and 
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punished'On  his  own  confession  ?  This  admis^ 
sibility  depends  not  on  the  punishment,  but 
on  the  nature  of  the  crime,  and  the  question 
is,  whether,  it  infers  infamia  juris  ?  I  have 
looked  at  the  indictment  to  ascertain  the  crime, 
and  being  of  the  nature  of  crimen  Jalsi,  all  the 
authorities  agree  that  infamia  juris  follows. 

The  next  question  is,  whether  this  disquali- 
fication applies  to  Jurymen  ?  The  statute  1681, 
and  others,  go  to  establish,  that  infamia  juris 
disqualifies  persons  from  being  Jui^ymen,  and 
even  if  they  did  not,  the  analogy  would  go  far 
to  establish  it.  A  person  convicted  of  such  a 
crime  cannot  be  a  witness — ^he  has  got  into 
such  a  relation  to  civil  society,  that  he  is  not 
to  be  believed  on  his  oath ;  and  that  a  Jury- 
man is  on  oath,  is  too  clear  to  require  illustra* 
tion.     I  therefore  hold  him  disqualified. 

This  leads  to  the  question,  how  far  the  act 
of  parties,  by  acquiescence  or  consent,  render- 
ed him  a  fit  Juryman  ?  Consent  of  parties  can 
do  a  great  deal,  but  in  the  question  as  to  the 
competency  of  a  Juryman,  the  Court  must  be 
a  party  as  well  as  the  pursuer  and  defender. 
There  was  a  case  in  this  Court,  where  a  writer 
to  the  Signet  was  taken  as  a  Juryman,  but  then 
the  Court,  as  well  as  the  parties,  consented  to 
this,  and   the  disqualification  was  taken  off. 


Smttr 
Kkowles. 


Hepburn  v» 
Cowan,  Vd.  L 
p.  262. 
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Smith  Xbe  disqualification  of  writers,  vrafi  frflm  a  f^at 
Enow|.es.  of  perplexing  the  juries  with  subtitles  of  law ; 
but,  in  the  present  case,  if  the  Court  were  to 
dispense  with  the  objection,  it  would,  to  a  cer* 
taia  extent,  be  granting  a  pardon,  vybich  the 
.Crown  alone  can  do«  This  wo^ld  be  cqntrary 
to  law  s  there  ought,  therefore^  to  be  a  new 
trial. 

The  next  question  is,  upon  what  terms  it 
should  be  granted?  And,  as  Lord  Fitmilly 
was  satisfied  with  the  verdict,  and  thinks  jus- 
tice w^  done,  and  as  the  new  trial  is  granted 
on  a  technical  objection,  I  think  it  ought  to  be 
on  payment  of  cpsts. 

Moncr^ff. — We  were  npt  he^rd  on  this 
point. 

LoED  Pjtmilly, — That  is  always  part  of 
the  merits.  I  entirely  concur  in  the  opinion 
delivered  ;  but,  as  reference  has  been  made  to 
me,  I  shall  state  the  grounds  of  my  opinion 
more  in  detail,  and  refer  to  spme  additional  au- 
thorities, which  have  confirmed  me  in  my  opi- 
nion, though  I  was  satisfied  with  those  referred 
to  by  counsel. 

As  to  whether  there  was  here  a  conviction 
of  a  crime  inferring  infamy,  if  ever  there  was 
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4  9tmg9  tmoynting  to  crimen /aM^  this  in 

oney-^-^the  party  is  accused  of  eight  different 
acts, — on  these  he  is  foupd  guilty  and  con- 
victed  by  a  Jury.  His  coofession  is  qualifie4 
\yy  the  addition,  that  it  was  not  with  the  view 
of  putting  the  money  in  his  pocket,  but  to  be- 
nefit a  poor  old  woman.  The  indictment 
charges  it  as  for  his  own  purposes  j  but,  from 
the  terms  of  the  confession,  I  must  hold  that 
it  was  not.  That»  in  a  moral  point  of  view>  in 
some  degree  alters  the  nature  of  the  chargei 
but  does  not  alter  the  nature  of  the  crime. 
It  was  said  the  punishment  was  light,— 4ie  had 
to  pay  100  guineas,  and  was  imprisoned  for 
four  months ;  and  we  knew  at  the  tim^,  that 
he  would  rather  have  h^d  a  longw  injiprison^ 
ment  than  paid  the  money ;  but  the  punish'* 
ment  does  not  alter  the  criiyie. 

The  authorities  referred  to  by  Mr  Mon*p 
crei£P,  are  quite  sufficient  to  remove  this  per* 
son  from  being  a  Juryman.  It  is  true  they  do 
not  apply  directly  to  Jurymen,  but  both  3ir 
George  Mackenzie  and  Bankton  state  that  tbs 
objection  may  be  transferred  from  witnesses  to 
Jurymen.  There  are  many  cases  of  witnesses^ 
and  in  that  of  Black,  which  was  not  referred  Black  v.  Brown, 
to,  the  person  had  lived  for  years  in  a  re-  ^  ' 
spectable  situation,  when  his  puniahment  was 
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not  knovm,  and  yet  the  Sheriff,  the  Lord  Or« 
dinaiy,  and  the  Court,  all  held  him  ineom* 
patent.  In  Brodie's  case  in  1788,  it  was 
doubted  how  far  eten  a  pardon  took  off  the 
incapacity,  and  it  was  not  till  the  case  of  Belt 
and  Mortimer,  that  it  was  held  to  rehabili* 
tate. 

The  case  of  a  Juryman  is  much  stronger 
than  that  of  a  witness,  and  there  are  many  ob- 
jections to  a  Juryman  that  would  not  apply  to 
a  witness.  Blaqjcstone  and  Hale  hold,  that  a 
pardon  renders  him  a  competent  witness,  but 
not  a  Juryman.  These  are  invincible,  though 
I  think  our  own  authorities  sufficient. 

=If  a  party,  convicted  of  such  a  crime,  can 
never  again  sit  as  a  Juryman,  how  can  con« 
sent  of  parties  cure  this  defect  ?  The  Court 
must  be  a  party ;  or  rather  they  ought  to  be 
informed  of  it  and  sanction  it.  But  how  could 
the  Court  consent  to  this?  It  would  be  as-^ 
suming  the  prerogative  of  Royalty.  But  the 
affidavit  shows  that  there  was  no  such  consent ; 
and  had  it  been  stated  to  me,  I  never  would 
have  allowed  such  a  Juryman  to  sit.  I  am 
happy  to  see  that  his  designation  is  changed 
from  what  it  was  in  the  indictment,  as  that  is 
an  apology  for  the  Sheriff  having  returned  him. 
'    As  the  case  went  well,— -as  the  party  knew 
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something  of  the  objection,  and  was  bound  to 
know  it,*— -I  think  the  trial  should  be  given  on 
payment  of  costs. 

As  to  the  deposition  of  the  witness,  it  ap- 
peared to  me  difficult  at  the  time,  and  more 
difficult  when  so  ably  argued,  but  I  still  think 
I  was  right  in  rejecting  it.  We  will  xeceive 
evidence  of  what  a  dead  man  said,  but  will  not 
stretch  it  beyond  what  is  fixed.  The  admis* 
sion  by  the  party  was  merely  that  this  was  a 
true  document,  and  nothing  more.  If  the 
witness  had  written  a  letter,  there  is  no  au- 
thority for  holding  that  it  would  have  been  evi- 
dence, after  his  death,  though  a  letter  maybe 
said  to  be  better  than  proof  of  what  he  said, 
i  have  looked  into  a  recent  very  clear  and  dis-  Tait'B  uw  d 
tinct  book  on  our  law  of  evidence,  which  states, 
that  such  a  deposition  can  only  be  received  by 
consent.  The  only  authority  upon  which  the 
reception  of  this  rests,  is  a  dictum  of  Mr  Glass*- 
ford,  which  he  states  without  reference  to  au- 
thority. On  the  whole,  I  think  the  decision 
was  right. 

Jtffrey  and  Qarjjon^  for  the  Purisuer. 

Moncreijfy  Cockburn,  and  Hunter,  for  the  Defenders* 
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The  case  was  again  tried  at  Aberdeen  be- 
fore Lord  Fitmilly ;  what  follows,  is  taken 
from  a  note  furnished  to  me  by  a  young  friend 
who  was  present  at  the  second  trial. 

When  Mr  Crombie  was  called  as  a  witness, 

Jeffrey^  for  the  pursuer,  objected,  He  is  a 
road-trustee}  and  their  clerk  being  called  as 
a  defender,  renders  all  of  them  defenders* 

Moncretffl  for  the  defenders. — ^We  admit 
tiiat  he  is  a  road-trustee,  but  we  only  call  him 
to  prove  the  deposition  of  Davidson,  as  he  took 
it.  There  was  no  right  to  make  the  trustees 
parties,  and  the  former  verdict  was  not  taken 
against  them. 

Gordon. — We  object  to  the  witness  as  a 
party,  as  he  decided  this  case  de  Jacto  and  de 
jure;  ^n4  ij,  therefore,  not  merely  a  nominal 
defender.  Davidson  was  his  witness, — ^he  acted 
as  trustee,  and  first  gave  evidence  before  his  bro- 
ther trustees,  and  then  judged  of  it. 
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Lord  PiTinLLy«<^I  see  nothing  to  exdude 
this  witness.  Hie  action  is  substantially  agdnst 
Mr  Knowles.  Hie  clerk  of  the  trustees  is 
ealled  merely  in  point  of  form ;  and  if  the 
trustees  had  moved  to  be  assoilzied^  they  would 
have  been  so»  What  has  been  said  as  to  Mr 
Crombie's  proceedings*  would  go  to  his  credit^ 
ndt  his  admissibility. 


SlflTIf 


The  witness  was  then  called,  and  stated* 
that  he  had  taken  the  deposition,  which  was 
sbown  to  him  in  Court*  and  that  it  was  cor* 
rect.     The  deposition  was  then  tendered.    . 

J^rey^  objected*  and  said*  This  question 
was  partly  argued*  but  not  decided  on  the  ap- 
plication for  a  new  trial.  It  is  a  new  question* 
for  it  has  never  been  held  that  a  deposition  in 
another  cause  was  evidence.  In  the  Criminal 
Court*  there  is  no  hint  of  the  possibility  of 
any  written  statement  except  a  dying  declara- 
tion being  received. 

The  parties  in  this  case  had  no  persona 
standi  in  the  other ;  and  Mr  Crombie  cannot 
speak  to  the  nature  of  the  evidence*  only  that 
it  was  correctly  taken  down.  There  is  no  pre- 
cedent* and*  in  England*  it  would  be  re- 
jected. 

ifcfoweref^.— -When  the  question  was  before 
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the  Ct>urt,  they  thought  the  deposition  adiflis- 
sible  if  a  witness  had  been  called  to  prove  -  it 
authentic.  *  This  is  much  better  proof  than  what 
the  witness  said,  as  there  can  here  be  no  doiibt 
either  of  the  words  used,  or  that  he  ^as  seri-: 
oiis  in  using  them.  There  is  no  judgment 
gainst  rei^eiving  such  a  deposition,  evdn  in  the 
criminal  law.  Burnett,  in  qudtiOg .  Macgre-: 
gor's  case,  says,  there  are  strong  grounds  for 
admitting  it.  The  deposition  before  a  Coroner 
is  admitted  in  such  a  case ;  and  the  rule  in 
England  is  directly  the  reverse  of  that  stated 
on  the  other  side. 

Gordon. — The  question  is,  if  a  judge  can 
transfer  a  deposition  from  one  case  to  another  ? 
The  passage  in  Hume  proves  that  he  may,  and 
Burnett  and  Tait  are  of  the  same  opinion. 

Lord  Pitmilly. — It  is  not"  necessary  to 
state  all  the  grounds  of  my  decision  on  this  de- 
licate and  important  question,  which  I  am  sorry 
to  be  called  on  to  decide.  There  are  many 
doubts  as  to  the  expediency  of  the  law  of 
Scotland  in  regard  to  receiving  evidence  of 
what  a  person,  since  dead,  has  said.  On  the ; 
former  trial,  no  living  witness  was  p^pduced ; . 
but,  on  the  present  occasion,  Mr  Crombie  has* 
proved  that  Davidson  said  what  the  deposition 
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contains*  It  would  be  difficult '  to 'imke  the 
distinction  of  not  rec^ving  this  dep<^(Mtio&, 
while  we  admit  evidence-  of  what  the  paraon 
said  to  Mr  Crombie  cnrany  one  else  casually,  in 
conversation,  and  not  on  oath.  Mr  Crombie 
swears*  that  Davidson  swore  to  these  particu- 
lars,, and  if  !•  could  not  reject  evidence  of  wl](at 
he  swore,. how  can  I  reject  this  ? 

J.  Gordon  and  Jeffrey^  for  the  Pursuer. 
Moncreiff' and  Lumsden,  for  the  Defender. 
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JL  HIS  was  an  issue  sent  by  the  Court  of  Ses-  Finding  that  a 

sion  to  ascertain  whether  the  pursuer  had  been  S^^Vt  in  pm- 

put  in  possession  of  the  whole  of  a  farm' let  to  whouTof  a  farm 

him,  and  if  not,  what  loss  he  had  suflFered  by  ^'*  *°  *^"- 
not  being  put  in  possession  of  the  whole. 


The  first  witness  for  the  pursuer  was  asked, 
whether,  in  a  Highland  farm  of  several  ihiles 
in  extent,  a  hundred  acres  of  arable  groiind 
was  more  valuable  than  the  same  number  would 
be  in  the  low  coiintry. 


Incompetent  to 
ask  the  opinion 
of  a  wimess,  ex.* 
cept  as  a  man  of 
science. 
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Macjlbod         Lord  Chief  Commissioner.— I  doubt  tbc 
Maclbod.     propriety  of  that  question,  as  such  questions 
"^"^""""^      m<e  Q0ly  allowable  to  men  of  science.    You 
ought  to  question  the  Witness  as  to  this  faim. 

A  witness  may       A  land-survcyor,  who  assisted  in  making  the 

cumsuDces^  in'"  plan  of  the  fafm,  was  asked  by  the  defender, 

was  i^J^  bat  whether  he  was  present  at  the  communing  be- 

^'^^n^oiM^e  tween  the  parties  before  the  missives  were  en- 

contract.  ^ered  into  ? 

Robertson^  for  the  pursuer. — It  is  incom- 
petent to  control  the  missives  by  parol  evi- 
dence. 

Jeffrey^  for  the  defender. — I  must  show  by 
facts  and  circumstances,  which  was  the  plan  re- 
ferred to  in  the  missives. 

Lord  Chief  Commissioner. — It  is  otgect- 
ed  that  parol  evidence  is  not  competent  to  con- 
trol a  written  agreement  or  instrument,  and  this 
is  true  where  the  meaning  is  clear  on  the  face 
of  the  writing.  This  was  fixed  in  England  in 
the  days  of  Lord  Bacon,  but,  in  this  case,  the 
question  is,  whether  the  witness  was  present  at 
the  letting  ?  and,  taking  the  whole  matter  to- 
gether, I  do  not  think  it  is  calling  on  a  wit* 
ness  to  explain  the  writing,  but  to  prove  the 
res  gesta  to  make  the  writing  intelligible^  The 
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.  eiridence  must  be  taken  ia  reference  to  the  sub-      Maclxob 
ject  to  be  tried,  and,  in  the  issue,  the  question     Macleob. 
refers  to  the  missives  of  lease,  and  these  again      '^^""^^ 
refer  to  a  plan  of  the  estate,  not  a  plan  of  the 
particular  farm ;  and  how  are  we  to  find  out 
this  pkm,  exbept  by  the  person  who  made  it  ? 
The  witness  is  not  to  explain  the  words  of  the 
contract,  but  the  res  gesta  out  of  which  the 
contract  arose. 

An  objection  was  taken  to  a  plan  being  pro-   a  plan  ought  not 

-         J  to  be   produced 

dUCed.  as  evidence,  but 

Lord  Chief  Commissioner. — If  this  was  the^tSd^OT^^ 
the  plan 'said  to  be  refen*ed  to,  the  missive 
would  refer  to  what  was  not  in  existence,  as 
this  was  not  made  till  subsequent  to  the  date 
of  the  missives^  .The  rough  plan  on  the  table 
is  the  one  which  makes  this  intelligible ;  and 
if  any  one  is  to  be  evidence,  that  must  be  the 
one,  or  rather  it  may  be  shown  to  the  witness 
to  recal  the  circumstances  to  his  mind,  and 
you  may  then  ask  him,  whether  he  afterwards 
made  a  complete  plan,  and  whether  he  laid 
down  upon  it  the  division  according  to  the 
penciMine  upon  the  rough  plan  ?  ;  You  ought 
Bot  to  give  the  plan  as  evidence,  but  to  make 
the  witness  describe  the  line,  so  that  you  can 
make  the  plan. 

EC 
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Strachah         Copies  of  the  plans  were  put  into  the  hands 
Graham,      of  the  Jury,  his  Lordship  telling  them,  that 
they  were  not  to  consider  the  plans  as  evi- 
dence. 

The  case  proceeded,  and  the  Jury  returned 
a  verdict,  finding  that  the  pursuer  did  not  get 
the  whole  land,  and  assessing  the  damages  at 
L.435. 

Mathison  and  Robert  son,  for  the  Pursuer. 
Jeffrey  and  Marshall,  for  the  Defender. 


PRESENT, 
TI]£  LORD  CHIEF  COMMISSIOKER. 


1824.  Strachan  V.  Gbaham. 

July  12. 

FiodiDg  for  the   Ak  actiou  of  rcduction  of  a  bond  on  the  ground 

defender  in  a  re-        /. 
duction  on  the     0<  USUry. 
ground  of  usury. 

ISSUE. 

**  It  being  admitted,  that,  on  the  39th  day 
"of  November  1810,  the  pursuer,  along  with 
"  Charles  Gray,  Esquire  of  Carse,  granted  to 
"  the  defender  the  bond  in  process,  for  the 
«  sum  of  L.  2000  Sterling,  lent  by  the  de- 
"  fender  to  the  said  Charles  Gray,  under  con- 
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"  dition  to  pay  legal  interest  from  the  date  of     ^TaACHAN 
«<  the  said  bond» —  ^    GRAHi^ic. 

'<  Whether,  before  granting  the  said  bond, 
**  it  was  usuriously  stipulated  and  agreed,  be- 
**tween  the  defender  and  the  said  Charles 
**  Gray,  that  the  said  Charles  Gray  should  pay, 
**  and  the  said  defender  should  receive,  more 
**  than  at  the  rate  of  the  sum  of  L.  d  by  the 
year,  for  the  forbearance  of  the  payment  of 
every  L.  100  of  the  said  sum  of  L.  2000, 
lent  by  the  said  defender  to  the  said  Charles 
Gray  on  the  said  bond?  and,  whether  the 
"  said  bond  was  executed  in  pursuance  of  the* 
"  foresaid  agreement  ?'* 

When  the  first  witness  was  called,  a  nephew  reject. 

^       ed  as  a  witness, 

JeffreUf  for  the  defender,  objected.— He  is    ^cre  not  bdng 

.  _.•    •         ^  .        necessarily  a  ;». 

nephew  to  the  pursuer,  and  is  participant  in*  nuHa  tetHum. 
the  wrong. 

Cockbum\  for  the  pursuer.— There  is  here 
a  penuria  testiumf  and  usury  is  an  occult  trans* 
action. 

Lord  Chief  Commissioner,— The  objec- 
tion here  is  that  of  relationship,  but  it  is*  said 
the  objection  ought  to  be  waived,  on  account 
of  the  occult  nature  of  the  transaction ;  but  a 
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Strachan  Id^n  of  money,  is  a  public  aqt.  Another  objec- 
GsAHAv.  tion  might  be  started,  whether  a  person  situate, 
as  this  witness  is  said  to  be,  may  not  be  inte- 
rested. ,     i   :,     .    t:   '* 

Jt  jBiightt  have  been  more  vsatiafactory  to  the 
Coinrt  and  the  parties,  if  the  whole  case  had 
been  proved  before  a  decision  was  called  fonon 
this  point ;  but  I  think  there  is  enough  proved  to 
warrant  it  being  now  decided.  I  am  then  of  opi- 
nion, that  this  is  not  one  of  the  cases  of  penu'' 
fia  testium^  where  the  occult  nature  of  the 
transaction  is  such  as  to  lead  the  Court; to 
waive  the  general  rule.  This  is  different  from 
a  domestic  case,  where  the  transaction  is  a  &- 
mily  transaction,  and  necessarily  confined  to 
the  family,  in  which  case  the  exception  has 
been  admitted.  But  the  present  is  not  a  case 
in  which  the  Court  should  allow  the  rule  to  be 
violated.  < 


•  >  t 
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His  Lordship  was  requested  to  take  a  note 
of  the  decision,  and  that  the  objection  was 
taken  purely  on  the  ground  of  relationship.. 

Lord  Chief  Commissioner. — The  objec- 
tion certainly  is  taken  purely > on  the.ground  of 
relationship,  butit  is  impossible  for  the  Court 
to  decide  on  that,  independent  of  the  circum- 
stances of  the  case. 

u 
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Shaw  opened  the  case  for  the  pursuer,  and  Strachah 
stated,  That  he  would  prove  an  agreement  to  GbahAm. 
pay^Tl^  per  cent.,  which  yitiated  the  bond,  and  i  u^^^iH^. 
sulgected  the  party  to  penalties.  .  i     '   '  Piowden,  p.  i62. 

:  ii/e/frey^-^The  punuer  has  failed  to  prove 
his  case.  The  letters  produced  refer  to  a  sum 
of  >L/ 3000,  whiehut  was  intended  to  lend  on 
amnnty,  but  that  intention  was  altered,  and 
L.  SOOO  was  lent  on  bond.  There  is  no  evi^ 
dence  to  take  off  the  presumption  of  innoeencei 

Lord  Chief  GoMiunssiONER; — ^Wfaen  a  par- 
ty brings  his  case  into  a  court  of  justice,  how^ 
ev^  constituted,  the  facts  must  h^  distinctly 
alleged,  and  distinctly  proved.  '  > 

This  case  is  founded  on  a  statutorwhich  ap-^ 
plies  to  a  loan  of  m(»iey,  but  if  the  money  is 
exposed  to  hazard,  the  statute  does  not  apply^ 
This  is>a  penal  statute,  and  one  part  t)f  it  voids 
the  bond,-^another  renders  the  party  liable  ill 
penalties ;  but,  before  the  statute  can  apply, 
the  facts  must  be  distinctly  proved,  and  must 
not  rest  on  conjecture. 

The  question  in  the  issue  is,  whether  ?  &c. 
The  allegation  was,  that  there  was  an  usurious 
agreement,  and  that  the  bond  was  granted  in 
pursuance  of  that  agreement.  In  proof  of  this, 
the  pursuer  rests  on  the  admission  in  the  issue ; 
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Steachan  his  next  step  is  to  prove,  that,  though  the  bond 
Gbahabi.  was  for  5  per  cent.,  the  agreement  was  for  7^* 
"*"  We  are  not  to  conjecture  what  the. witness 
would  have  proved,  had  he  been  admitted ; 
we  are  only  to  look  to  what  is  proved.  One 
of  the  letters  states  a  wish  to  get  as  high  in* 
terest  as  possible,  but,  in  a  penal  action,  is  it 
not  reasonable  to  hold  that  expression  appli-^ 
cable  to  an  annuity  where  higher  interest  is 
lawful  on  account  of  the  risk  p 

.  His  Ix>rdship  then. commented  on. the  terms 
of  the  letters,  and  an  article  in  the  answers  to 
the  condescendence  which  had  been  put  in  evi- 
dence, and  stated  that  the  positive  evidence 
had  failed,  and  that  the  shortest  return  was  a 
finding  for  the  defender ;  but  that,  if,  on  peru- 
sal of  the  papers,  they  saw  any  thing  to  induce 
them  to  find  for  the  pursuer,  that  it  would  be 
better  to  make  the  return  in  terms  of  the  issue. 

Verdict — For  the  defender. 

Cockburn  and  Shaw,  for  the  Pursuer. 
Jeffrey  and  More,  for  the  Defender. 

(Agents,  J,  F,  Gordauy  w.  s.,  and  John  Broxmu) 
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DiCKSONS  & 

Company 

V, 

Ponton. 


PRESENT, 
LORD  CHIEF  COMMISSTONER. 


DiCKSONS  AND  CoMPANY  V.  PoNTON.  July  13. 

An  advocation  of  an  action  for  the  balance  pursuer  in  an  ae- 

n  ^   n  J  ij         J   J   T  J  tion  for  the  ba- 

01  an  account  for  goods  sold  and  delivered.  lance  of  an  ac- 


count. 


Defence.— *The  articles  were  not  furnished 
to  the  defender. 

ISSUE. 

<*  Whether  the  seeds  and  other  goods  con- 
<*  tained  in  the  account  in  process,  commencing 
"  12th  February  1818,  and  ending  19th  April 
**.1820,  were  sold  and  delivered  by  the  pur- 
<*  suers  to  the  defender  ?  and,  Whether  the 
'*  defender  has  failed  to  pay  to  the  pursuers 
**  the  balance  of  L.  26,  10s.,  appearing  to  be 
<f  due  on  the  said  account,  to  the  loss  and 
«  damage  of  the  said  pursuers  ? 

Several  of  the  articles  charged  in  the  account 
had  been  furnished  qn  the  order  of  the  defend- 
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V, 
P«NTON. 


A  shopman  cal- 
led to  swear  to 
an  account  being 
supported  by  the 
thopkeeper*s 
books. 


er's  son,  who,  it  was  admitted,  at  one  time 
managed  for  his  father ;  but  it  was  said,  that, 
on  account  of  his  conduct,  the  defender  had 
published  an  advertisement,  warning  the  pub* 
lie  not  to  trust  his  son. 

The  person  who  kept  the  pursuers'  books 
was  called,  and  it  was  proposed  to  prove  by 
him,  that  the  account  in  the  ledger  was  sup- 
ported by  the  day-book,  and  that  the  account 
sued  for  was  supported  by  the  ledger. 


DeliTery  of  goods 
to  a  carrier  held 
delivery  to  the 
party. 


Lord  Chief  Commissioner. — In  my  opi- 
nion, the  best  way  is  to  ask  the  general  ques- 
tion, whether  this  account  is  truly  Supported 
by  the  day-book,  and  leave  any  disputed  article 
to  be  brought  out  on  cross-examination  ? 

It  being  proved  that  some  of  the  artides 
were  delivered  to  a  carrier,  it  was  stated  that 
the  carrier  would  not  be  called,  unless  the 
Court  thought  it  necessary. 

Lord  Chief  Commissk)K£R. — In  my  opi- 
nion, delivery  to  the  cfarrier  is  presumed  de- 
livery to  the  party,  unless  the  contrary  is 
proved.  ^ 


Incompetent  by  .  , 

parol  evidence  to       A  witucss  haviug  bccn  askcd,  whether  he 

prove  the  decree  _  •  ^  .  ■•«•-■  « 

of  a  Court.  brought  an    action,  and   obtained  a  decree 


PONTOK. 


ness. 
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against  the  pursuer  for  the  price  of  goods  fur*    Dicxsoks  & 
nished  in  similar  circumstances  to  the  present.       _  v. 

1;:JmRJX   ChIEF   CoMMISSION£R.~-It  is   goio^ 

near  enough  to  proves  in  this  manner,  that  an 
action  was  brought ;  but  it  is  aertainly  incmn- 
pctentitO'prove  that  decree  was  obtained. 

.  It  was  objected  to  the  first  witness  for  the   ^  ^'^^a'to 
defender,  that  he  had  seen  the  books. — had  had  «ff«ct  t^e  credit, 

^  not  the  oompe- 

manyconversations  on  the  subject  of  the  action^   ^^  of  «  ^^ 
•-^and'had  carried  a  message  with  a  view  to  a 
compromise. 

Lord  Chief  Commissioner. — Carrying 
such  a  message  is  no  disqualification — ^proof 
that  he  saw  the  books  may  be  an  objection  to 
his  credit)  but  does  not  disqualify  him. 

When  another  witness  was  called  to  prove 
an  excerpt  taken  from  the  books, 

Lord  Chief  CoMMissiONER.«f-^Much  has 
been  said  to*day  as  to  the  evidence  of  books, — 
if  regularly  kept,  they  are  no  doubt  good  ^  to 
refresh  the  memory- of  a  witness  who  kept 
them ;  but  here  the  person  tells  you  he  knew 

nothing  about  the  articles  furnished. 

•        «    J 

Monteith,  in  opening,  and  J^g^in  reply, 
stated.  That  the  goods  were  sold  to  the  son 
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acting,  for  his  father,  and  that  the  father  had 
paid  part,  that  there  was  no  evidence  of  the 
advertisement  being  known  to  the  pursuer,  and 
that  the  parol  evidence  would  have  been  suffix 
cient  without  the  books. 

Cockbum,  for  the  defender^ — This  is  not  the 
only  claim  by  which  an  unworthy  son  has  deep- 
ly involved  his  father.  There .  is  no  proof  that 
the  goods  were  delivered  to  the  father,. and  the 
books  do  not  show  whether  they  were  furnish* 
ed  to  the  father  or  son,  ,and  several  of  the 
things  are  not  suitable  for  a  farm. 

Lord  Chief  Commissioner. — This  is  a 
v^ry  short  case ;  for,  though  we  may  regret 
that  a  father  has  such  a  son,  still  that  cannot 
interfere  with  the  claims  of  clear  justice,  and 
the  rules  of  the  common  course  of  dealing. 

There  are  here  four  points — ^the  order^^-^-de- 
livery — agency— ^and  dissolution  of  the  agency. 

,The  orders  are  proved  by  two  seiTants  of  thd 
tradesman,  who  speak  to  the  books,  and  to  the 
orders  given*  A  tradesman's  books  are  good 
evidence  against  him,  and  ,by  the. law  of  Scot* 
land,  they  .afford  a  isreinr^^a  probation  in  his 
favour,  but  must  be  confirmed  by  witnesses  or 
^ircumMances. 
[    It  is  proved  that  part  of  the  goods  w^re  de- 
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tivered  at  a  place  in  the  Grassmarket, — ^part  to 
a  carrier,  which  is  held  delivery  to  the  party,^— 
and  part  into  carts  belonging  to  the  father, 
which  not  only  proves  the  delivery,  but  tends 
to  show  that  the  son  acted  for  his  father. 

This  reduces  the  case  to  the  question  of 
authority,  and  here  a  special  mandate  is  not 
necessary,  but  authority  may  be  inferred  from 
facts  and  circumstances.  To  undo  the  pre- 
sumption of  his  acting  for  his  father,  a  notice 
in  a  newspaper  is  rested  on,  and  the  life  of  the 
son  as  showing  him  to  be  a  person  whom  no 
one  ought  to  trust.  But  where  is  the  proof 
of  either  of  these  being  brought  to  the  know- 
ledge of  the  pursuer  ?  The  notice  proves  the 
previous  agency,  but  must  be  brought  home  to 
the  pursuer  to  free  the  defender.  Eveii  no- 
tice in  the  Gazette,  though  an  authorized  pa- 
per, is  not  sufficient,  unless  it  is  brought  home 
'  to  the  person  to  be  affected  by  it. 

It  is  said  notice  should  have  been  given  to 
the  defender,  that  he  was  held  liable ;  btit  it 
is  too  much  to  say,  that  the  pursuer  must  trace 
Us  letters  into  the  hands  of  the  defender.  If 
you  are  of  opinion  that  there  was  good  reason 
to  believe  that  the  son  was  authorized,  theii 
the  facts  proved  are  sufficient  to  throw  the 
burden  on  the  defender  of  taking  off  this  pre^ 
sumption. 


D1CK8ON8  & 

Coir'PANY 

V,  ■ 
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y>erdiofe^For  the  punuer,  damages  L*  96, 
10s. 


Jeffrey  and  Monteitlh  for  the  Panmer. 
*  'Coc*5tfni  and  Robertson,  fbr  the  Defencfer.        ^    ' 


v» 

1    *.'.: 

J 

PRESENT, 
THE  LORD  CHIEF  COMMISSIONER. 

'  .  .        .  »•> 


1824.  Brown  ©.Stewart.       '' 

July  J  5. 

Finding  as  to  an  Redvction  bjT  Stew^it  of  a  4«cr«e  lu  abseocc, 
mS  A^^i  confirming  one  in  the  Dean  of  Guild  Court, 
of  a  house         authoming  Brown  to  erect,  a  house  an  the 

Castle  Hijily  Edinburgh,  which  was  wd  lo^eo^ 
cvoBi^  on  the  ^operty  o£  Stewart,  o^h   ,. .    »,«. 

.  DEFENCE.~r>The.  house  did  iset  encroach. 


-tf. 


...  ISSUES.    ,,  j^,..    ^    ^^  ,.  ^ 

<<  It  being  admitted,  that  William  Stewart 
is  proprietor  of  a  tenement  of  houses,  and 

<<  gr<>iund,  upon  the.  Castle  Bank^  ia  tiiecity 
of  Edi^buigl^  and  that  James  Bro?ni'40iprof» 
prietoir.ofgro«ndim)Bediately.to  dbeeastof 

"  the  said  tenement {-  ?.     »  »i  j^^  . 

^<  It  being  >also  ^idnntted^'lhat,  in  theiyear 


-— H 


it 


tt 
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*<  1315i  the  said  J[aiiimifi[raitn:jereQkedla.Iimiae 
pr.  building  immediately  to  the  east  of  the 
ground  belonging  to  WilUam*.  .3tewart»  ^lyith 
"  windows  towards  the  property  of  the  said 
'*  ^William  JSievvarti.  andi  with  tt%  eams-idrop 
<<  from  the^roof  ef  the  said,  hoase^  iaUing  into 
the  property  of  the  said  William  JStewart  f  i. 
1*  Whether,  previousito  the^  erection  of  the 
building  complainedL  of,  thene;  stood  oa  the 
<^  property  of  James  t  Brown,  upon^,  on  nearly 
*^  upon,  the  site  of  the  vsaidi^  building,  a  house 
'*  9r  houses,  the  face  of  ;the  west  wall  of  which 
**  ran  in  a  line  as  far  west  a».«the  face.  of.  tUd 
west  wall  of^tfae  building  complamed^of,  and 
irrbic^  said  aocieat. house  had  a  window  or 
^/wfadilQWS  inrthe'Said^waU  towards  the  pur8l^ 
^  erV/j  property,  the  eaves-dropping  of  which 
<<  fell  into  the  property  of  the  said  William 

>  Ik  this'icase^  there  had  been  a  good  deal  of  Jon.  26, 1824. 

procedute  before  the  Lcnrd  Ordinal^  tn;  the  The  penon  on 

Court  of  Session.  p^iiig  ^T^t 

The  Solkitor4jkneral  moves  to  hatB^Stewu  ^^^^^^'plj^^ier 

art,  the  pursuer  in  the  orlgind  action,  made  *?^^**  -J^  ^ 

pursueir in  tbe'lssuer:  rand^tated  that  fche^fcttlcss  defender  in  the 

*  ^  action. 

of  the  parties  decided  the  case. 
Fuitarton^  for  Brown.~-If  the  question  is 
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B&owN       merely  who  shall  be  pursuer,  we  have  no  great 
Stewart,      reasou  to  object,  but  we  cannot  admit  that  the 
titles  decide  the  case« 

Lord  Chief  Commissiokbr.— >The  ques- 
tion is  on  wBdm  the  onus  probandi  lies;  as  that 
must  decide  who  is  pursuer;  and  a  question 
of  relevancy,  and  of  our  power,  may  be  raised. 
If  the  case  came  here  on  a  general  issue, 
whether  there  was  an  encroachment,  then  the 
person  complaining  must  make  out  the  en- 
croachment ;  but  if  it  is  reduced  to  one  point, 
the  onus  may  be  altered. 

On  the  general  issue,  Stewart  would  have 
made  out  a  prima  facie  case,  to  show  that  the 
wall  was  mutual,  and  then  Brown  would  have 
met  this  by  a  proof  that  a  house  had  existed 
there.  If  the  case  is  sent  here  in  such  a  state 
as  requires  no  proof  on  the  part  of  Stewart,  then 
the  leading  point  comes  to  be,  whether  there 
was  an  old  house  ?  By  the  interlocutor  send- 
ing the  case,  the  question  is  confined  to  one 
point,  and  we  are  of  opinion  that  the  onus  lies 
on  Brown. 

Lord  Gillies.— «If  the  whole  ease  were 
sent  here,  the  argument  for  choiging  the  situa- 
tion of  the  parties  would  be  irresistible.     But 
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tbe~  Jjxd*  Ordinary    has    Mssited'  itto'  one       Beowk 

point*        .  -     Stbwakt. 

Before  any  parol  testimony  was  given,  the  whether  a  plan 
pursuer*  produced  a  plan  of  the  ground  and  as  evidence. 
housesyto^^whieh  it  was  objected,  that,  being 
dated  in  1816,  it  could  not  affect  the  question^; 
but  that,  if  the  pursuer  would  admit  that  it 
was  drawn  upon  information  given  by  him, 
then  the  defender  would  not  oligect. 

Lord  Chief  Commissioneiu — I  doubt  the 
competency  of  producing  plans  as  evidence 
they  are  merely  good  as  explaining  evidence. 
This  plan  must  be  taken  as  of  the  date  it 
hears;  but  the  information  on  which  it  was 
made  is  a  subject  of  proof.  At  this  stage  of 
the  casej  I  cannot  reject  the  plan ;  but  it  is  not 
a  thing  to  go  to  the  Jury,  it  is  for  me  to  look 
at,  and  from  it  to  explain  the  matter  to  the 
Jury.  I  must  have  some  plan,  whether  it  h 
made  now,  or  in  1816* 

When  a  plan  made  in  18@0  was  afterwards 
given  in,  his  Lordship  said,  I  am  frequeoatly 
puzasled  by  plans  being  put  in  as  evidence,  but  it 
seems  consonant  to  the  law.  of  Scotland,  and 
tb^  practice  of  the  Court  of  Session.  We  must, 
however,  be  cautious  not  to  allow  injustice  to 
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BftowN       follow  from  the  practice.     It  would  be  much 
STBWAaT.      better  if  parties  in  all  cases  would  agree  to 
"*"      hold  them  merely  as  explanatory. 

Maittand  in  opening,  and  Cockbum  ia  re- 
jdy,  stated.  That  this  was  a  simple  qnestioa  of 
fact,  as  to  whether  the  house  stood  on  Abe  same 

foundation,  &c.  i 

The  SoUcitor'General,  for  Stewart,  maintain-* 
edi  That  it  was  a  question  of  encroachment,  .and 
that  the  Jury,  before  they  could  find  for  Brown, 
ttust  be  satisfied  that  the  old  house  or  wall 
was  built  on  his  property — but  that  he  would 
prove  it  a  mutual  wall. 


^  -LoED  Chief  Commissioner. — ^This  is  a 
fQUch  more. for  a  Jury  than  a  Judge,  and  ought 
to.be  decided  on  the  evidence,  and  not  upon  any 
opinion  that  may  have  been  formed  firom^ hav- 
ing seen  the  subject.  The  purpose  of  a  view  is 
merely  to  present  to  the  mind  of  the  Jurors  the 
thing  in  reality,  that  they  may  understand  the 
witnesses  when  they  describe  it.  There  have 
been  numerous  applications  for  views  since  the 
institution  of  this  Court,  and  this  was  a  proper 
case  for  one,  Irat  the  Court  must  be  cautious 
in  granting  them,  as  in  two  cases  I  had  an  op- 
portunity of  seeing  that  the  nature  of  a  view 
was  not  understood.     The  one  was  the  first 
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case  tried  in  this  Court— the  other  was  a  case  Browk 
at  Ipvemess,  where  I  wished  to  see  the  subject  Stewart. 
in  dispute,  and  where  I  found  that,  most  im- 
properly, the  agents  for  the  parties  were  the 
showers,  who,  instead  of  merely  showing  the 
subject  in  dispute,  wished  to  argue  the  merits 
of  the  case.  In  that  instance,  I  had  an  oppor- 
tunity of  correcting  the  error  on  the  spot ;  and 
if,  in  this  case,  any  impressions  were  produced 
at  the  view,  I  am  persuaded  that  they  will  now 
be  banished  from  your  minds,  and  that  you  will 
go  entirely  by  the  evidence. 

In  this  case,  there  was  much  previous  liti- 
gation in  the  Court  of  Session,  but  the  point 
ii  now  reduced  to  three  simple  questions  of 
fact,  and  I  am  clearly  of  opinion,  that  pro- 
perty in  the  issue  is  merely  descriptive,  and 
does  not  raise  any  question  of  property ; — ^it  is 
the  same  as  if  it  had  been  described  as  imme- 
diately to  the  eastward  of  Stewart's  property. 

His  Lordship  then  stated  the  general  out- 
line of  the  evidence  on  each  side,  and  left  it  to 
the  Jury  as  a  case  of  contradictory  evidence  on 
each  of  the  three  points. 

Verdict— That  two  houses  stood  nearly  on 
the  scite  of  the  one  complained  of— that  in 

Ff 
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one  of  them  there  was  a  window  looking  west- 
ward, but  that  the  eaves-dropping  did  not  fall 
into  Stewart's  property. 

Cockbum  and  Maitland,  for  the  Pursuer. 
The  Solicitor-General,  for  the  Defender. 
(Agents,  Hotchku  and  Meiklejohn^  w.  s.  and  J,  and  A,  Smith,  w.t.) 


PRESENT, 
THE  LOBD  CHIEF  COMMISSIONER. 


1824,  Clark  v*  Spence. 

July  16. 

Finding  that  a  K  EDUCTION  of  a  dispositiou  and  deed  of  settle-^ 

fdtroTa^^MUe  Dient  on  the  ground  of  imbecility — of  facility, 

^rdr^mra^  circumvention,  and  lesion— and  of  fraud* 

tion. 

Defence.-— Homologation. 


ISSUES. 

^*  It  being  admitted,  that,  on  the  25th  day 
**  of  November  1816,  the  late  Marion  or  May 
**  Thomson  signed  the  disposition  and  deed  of 
**  settlement  in  process.  It  being  also  admit- 
**  ted,  that  the  said  Marion  or  May  Thomson 
*«  died  on  the  20th  day  of  April  1818. 

**  Whether  the  said  deed  was  not  the  deed 
'*  of  the  said  Marion  or  May  Thomson  ? 
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**  Whether  the  said  Marion  or  May  Thom- 
son was  a  person  of  a  weak  and  facile  mind, 
and  easily  imposed  upon,  at  the  time  of 
granting  the  said  disposition  and  deed  of 
settlement  (viz.  on  ^5th  November  1816 ;) 
And  whether  the  said  defender  James  Spence, 
taking  advantage  of  the  said  facility  and 
weakness,  did,  by  fraud  or  circumvention, 
prevail  on  the  said  Marion  or  May  Thom- 
son to  grant  the  said  disposition  and  deed 
of  settlement,  to  her  enorm  lesion  ^ 
<*  Whether  the  defender  James  Spence  did, 
by  fraud,  prevail  upon  the  said  Marion  or 
May  Thomson  to  execute  the  said  diposi- 
tion  in  his  favour  ?'* 


When  the  first  witness  for  the  pursuer  was 
called, 

Moncreiff\  for  the  defender.— She  is  inte» 
rested,  being  a  legatee  in  all  the  deeds. 

In  1816,  Mrs  Thomson  leaves  the  residue 
of  her  property  to  the  defender.  The  two 
Misses  Clark  bring  a  reduction  of,  this,  and 
Miss  Jane  Clark  executes  a  settlement,  leaving 
to  this  witness  L.  500. 

If  the  actipn  succeeds,  she  will  get  the 
legacy,  and  if  it  does  not,  a  previous  legacy  must 
suffer  a  deduction  of  SO  per  cent.     It  is  said 


Circumstancet 
in  which  penoDS 
alleged  to  be  in- 
terested 88  lega- 
tees,  were  re- 
ceived as  wit- 
nesses* 
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Gilbert,  p.  119. 
Tait*8  Law  of 
Et.  p.  362. 


there  wia  a  pretious  deed  of  1807»  whichi  even 
if  it  revives,  gives  the  property  to  the  longest 
liver,  and  Miss  Jane  Clark  being  alive  at  th<e 
death  of  Mrs  Thomson,  she  had  a  vested  inte- 
rest, and  no  doubt  the  witness  will  look  to  thiS. 
J^reyj  for  the  pursuer,— The  fact  answers 
,the  objection,  for,  in  the  deed  1807>  the  sum  is 
left  to  the  surviving  sister,  and  Miss  Plummer 
Clark  is  the  survivor.  The  witness  cannot  be 
in  a  b^ter  situation  than  Miss  Cl^k  was 
when  alive.  They  must  prove  their  objectioii, 
and  it  is  sufficient  if  I  can  state  any  thing  to 
elide  it.  Can  they,  by  a  side  wind,  reducb 
this  holograph  deed  ?  Nothing  comes  to  Jan& 
by  the  death  of  Mrs  Thomson,  so  the  witness 
can  have  no  interest. 


Lord  Chief  Commissioner. — Every  thing 
depends  on  the  terms  of  the  bequest.  It  ap- 
pears that  the  interest  of  Miss  Ciark  lapsed, 
and  that  the  funds  are  now  in  the  funds  of 
Miss  Plummer  Clark.  Mrs  Thomson's  will  is 
to  the  longest  liver  of  her  sisters  \  and  as  Miss 
Plummer  Clark  is  the  survivor,  the  interei^  of 
Miss  Jane  ceased  at  her  death. 

The  general  line  of  distinction  in  every  qaes* 
tion  of  this  sort  is,  whether  the  objection  ren- 
ders the  witness  incompetent,  or  whether  it 
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goes  merely  to  affect  the  credit  to  be  given  to 
the  evidence  ?-— whether  it  goes  to  establish  an 
interest  in  the  witness,  or  only  goes  to  influence 
the  mind  ?  If  it  establish  an  interest,  then  we 
must  reject  the  witness,  but  if  it  only  goes  to 
influence  the  mind,  then  we  must  receive  the 
evidence ;  but  the  Jury  will  weigh  it  in  golden 
scales,  and,  in  this  case,  I  will  call  on  the  Jury 
to  look  narrowly  to  the  evidence. 

The  question  of  interest  in  a  witness  has 
been  frequently  discussed,  and  if  the  interest 
is  direct,  the  witness  must  be  rejected.  Here 
the  interest  is  said  to  be  direct,  because  the 
legacy  must  suffer  a  deduction  of  SO  per 
cent.,  but  it  appears  to  me  of  a  complex  na« 
ture.  No  doubt,  the  action  is  at  the  in- 
stance of  both  sisters,  as  next  of  kin  or  heirs 
to  Mrs  Thomson,  but  the  conclusion  is  not 
to  recover  the  funds,  but  mei^ly  a  general 
conclusion  for  reduction  of  the  deed,  and  the 
effect  of  this  most  depend  on  the  other  deeds 
that  may  be  in  existence,  or  if  there  are  none^ 
then  they  succeed  to  the  fee^simple.  It  is  in 
evidence,  that  there  is  a  deed  in  I8O79  and  to 
that  deed,  resort  may,  and  will  be  had,  if  this 
action  succeeds.  That  deed  gives  the  residue 
to  the  longest  liver,  and  if  that  deed  is  to  regu* 
late,  then  the  death  of  Jane  Clark  put  an  end 
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to  her  interest,  and»  of  course,  to  the  interest 
of  the  witness.  Can  I,  in  such  circumstances^ 
reject  the  witness  ?  Would  it  not  be  seeking 
for  an  interest  that  is  conjectural,  in  order  to  ex- 
clude her  ? 

In  England,  from  the  days  of  Lord  Holt  to 
the  present  Chief  Justice,  the  leaning  of  all 
the  Judges  has  been  to  relax  the  objection  to 
the  competency  of  a  witness,  and  allow  it  to  go 
to  his  credit.  There  is  the  same  leaning  in 
Scotland,  though  it  has  been  more  fully  brought 
out  in  England.  In  the  present  case,  I  shall 
put  it  strongly  to  the  Jury,  as  affecting  the  cre- 
dit, though  I  cannot  sustain  it  as  affecting  the 
competency  of  the  witness. 


The  deposition 
of  a  haver  can- 
not be  produced 
to  prove  a  fact 
in  the  cause. 


Scott  f>.  M'Gavin, 
Vol.  II.  p.  494. 


The  defender  proposed  to  give  in  evidence 
the  depositions  of  the  pursuers,  as  havers. 

Jeffret/t  for  the  pursuer,  objects.  It  is  in- 
competent to  read  the  deposition  of  any  haver^ 
and  the  only  oath  of  a  party  is  one  on  a  refer- 
ence, and  an  oath  by  one  pursuer  could  not  be 
used  against  the  other. 

Moncreiffy  for  the  defender. — It  is  not  in 
proof  of  a  fact,  but  to  show  that  we  did  all  in 
our  power  to  recover  the  written  instructions; 
and,  in  the  deposition,  it  is  admitted  that  they 
existed. 
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Lord  Chief  Commissioner— We  are  to  Cla&k 
consider  this  as  if  the  papers  had  been  called  Spence. 
for  in  this  Court  at  the  period  when  the  haver 
was  put  into  the  box  and  examined.  The  pur- 
pose is,  first  to  obtain  the  document,  and,  next, 
if  it  is  withheld  or  lost,  to  entitle  the  party  to 
give  secondary  evidence  of  the  contents.  A 
party  called  in  this  way  cannot  be  turned  into 
a  witness,  and  I  do  not  think  that  any  fact  in 
the  deposition  can  be  produced  to  the  Jury. 

The  defender  then   called  for  production 
of   a  memorial   sent  to  counsel,  which  was 
described  by  the  pursuer  in  the  Court  of  Ses- 
sion, as  containing  a  correct  statement  of  the  . 
facts.     To  this  Mr  Jeffrey  objected. 

Lord  Chief  Commissioner. — They  do  not 
choose  to  produce  this,  and  I  cannot  compel 
them. 

Skene  opened  the  case,  and  stated  the  fail- 
ure of  mind  in  Mrs  Thomson  before  her 
death, — that  she  had  employed  the  defender 
to  make  her  settlement,  and  had  put  into  his 
hands  a  previous  deed,  by  which  the  residue  of 
her  property  was  left  to  the  longest  liver  of  her 
sisters,^— that  the  new  deed,  framed  by  the  de- 
fender, conveyed  the  residue  to  himself*    In 
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13  Vesey's  Rep. 
52. 

Paske  V.  Ollat, 
2  Philatnore 
Rep.  32a 
Bell  on  Test. 
Deeds,  p.  96  and 
142. 


^ell  on  Test 
Deeds,  145,  and 
J  46. 


general,  the  presumptkni  is  infsrour  of  a  deed, 
and  it  requires  strong  eridence  to  cat  it  down; 
bnt  the  contrary  is  the  presumption,  when  the 
deed  is  in  favour  of  the  writer. 

It  has  been  held  in  England,  and  adopt- 
ed here,  that  a  deed  in  favour  of  the  writer 
requires  to  be  supported  by  strong  evidence. 
There  is  no  evidence  here  that  the  party  knew 
the  alteration  made  on  her  former  deed,  exe- 
cuted in  1807,  with  a  codicil  in  1815. 

Cockburn. — There  are  three  facts  in  issue, 
and  the  pursuer  is  bound  to  prove  them«  This 
is  a  regularly  attested  subscription,  and  there 
is  no  impropriety  in  a  party  writing  a  will  in 
his  own  favour.  To  cut  down  the  deed^  the 
evidence  must  be  such  as  would  entitle  you  to 
cognosce  her  if  alive.  She  had  the  deed  in 
her  possession,  and  made  marginal  notes  upon 
it,  so  that,  if  she  was  not  facile,  there  vm^  no 
fraud ;  and  if  fraud  and  facility  are  excluded, 
ihen  it  was  her  deed.  A  failure  of  memory 
may  be  proved,  but  there  is  no  proof  of  facili^ 
ty,  as  the  facts  stated  do  not  warrant  the  con- 
clusion drawn  from  them  by  the  wij^nesser, 
many  of  whom  transacted  with  her  as  a  person 
of  sound  mind.  The  pursuers  knew  that  the 
was  executing  a  settlement,  and  took  no  step 
to  prevent  her. 
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J^fCtf.^ — ^It  i»  net.  necessary  to  prore  exi*. 
tmctioD  of  mmd  \  ifc  i&  sufficient  if  there  wto 
that  degree  of  imbecility  which  renders  it  eaay 
for  interested  and  desiring  persons  to  imposew 
It  28  on  the  second  issue  we  expect  a  verdict ; 
I  do  Bot  press  the  firsts  and  it  is  unnecessaiy  to 
find  upon  the  third.  Less  mind  may  be  ne^ 
cessary  to  make  a  will  than  another  deed,  but 
if  there  is  the  least  advantage  taken,  it  is  in  the 
same  situs^on  with  any  other  deed.  The  wit- 
nesses  swearing  tiiat.  she  acted  in  such  a  man^ 
ner  as  convinced  them  of  her  incapacity,  is  suf- 
ficient, though  they  had  not  stated  any  facts. 
The  proof  of  facility  and  circumvention  assist 
each  oth^  \  it  was  most  improper  to  make  a 
Beed  in  hia  Dwn  favour,  and,  in  such  circum- 
fitaincesj;  they  must  prove  not  only  the  deed 
msi%  read,  but  that  it  was  explained. 

LoBD  Chist  CoMHisaioN&iu-^It  is  not  es- 
simtialto  pirove  the  readii^;  but  in  this,  ad  in 
otiier  cases,  it  must  be*  proved  that  the  deed 
was  not  read^  The. want  of  certain  things,- 
faowever,  will  cut  in  tipon  a  deed  in  favour  of 
the  person  wha^prepareait,  which  would  not 
afibot  a  deed  in  fiivottr  of  a  different  person. 

Whto  the  case  was  opened  for  the  pursuer, 
it  was  stated  as  if  the  deed  by  Mrs  Thomson 
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CLAut  ^as  the  only  one,  but  it  appears  tbat  the  other 
SnvcE^  sisters  executed  deeds  of  the  same  nature^  at  the 
"^  same  tkne^  in  which  the  defender  is  also  resi- 
duary l^atee.  We  are  now  in  the  same  situa* 
tion  as  the  Court  of  Session  was  in  Steel's  case, 
and  I  must  state  the  law  on  the  subject,  and 
the  Jury  apply  the  facts  to  the  law. 

(^Tq  the  Jwi^y.J— The  first  point  here,  is 
the  meaning  of  the  issues,  and  I  shall  simplify 
the  case  by  clearing  away  the  rubbish,  and 
then  stating  the  evidence  as  ^plicable  to  the 
issues. 

The  last  issue  was  meant  to  try  a  case  of 
pure  unqualified  fraud,  and  as  there  is  no  evi- 
dence of  this,  you  may  find  for  the  defender. 

The  first  issue  may  apply  either  when  a  deed 
is  void,  from  the  want  of  something  required 
by  law,  or  where  there  is  a  want  of  mind  in 
the  subscriber,  as  in  a  case  of  insanity  or  idiocy* 

This  is  not  a  case  of  unqualified  incapacity; 
and,  therefore,  I  am  clearly  of  opinion,  that, 
according  to  the  right  understanding  of  the 
first  issue,  as  applicable  to  this  case,  the  pur- 
suer has  not  made  out  his  case  either  on  the  first 
or  last  issue*  But,  on  the  second  issue,  there 
is  a  case  for  grave  and  serious  consideration. 
There  are  two  questions  in  this  issue ;  the  first 
is  a  question  of  fact,  the  other  is  a  mixed  qoes* 


1BS4.  THE  JURY  COUttT.  45^ 

tion  of  law  and  fact.  In  considering  this,  it  is 
necessary  ^rst  to  fix  in  mind  the  fact,  whether 
this  person  was  weak  and  facile,  fcnr  if  there 
was  not  weakness  and  facility  the  second  falls, 
as  there  was  nothing  for  the  fraud  or  circum- 
tention  to  operate  upon. 

Tlie  second  is  a  mixed  question  of  law  and 
fact,  and  you  are  to  apply  the  fact  to  the  law^ 
as  explained  by  the  Court.  The  facts  of  the 
pursuer  being  the  writer  and  instigator  of  the 
deed,  and  that  he  is  more  favoured  than  by  the 
former  deed,  are  not  sufficient  to  cut  down  a 
r^ular  probative  deed. 

Jlo  undo  a  probative  deed,  there  must  be 
imposition,  at  least  imposition  sufficient  to  ope-* 
rate  on  the  state  of  the  granter's  mind  ;  and 
to  undo  such  a  deed,  facts  and  circumstances 
less  strong  will  be  held  sufficient  where  the 
person  favoured  is  the  confidential  agent  of  the 
pairty. 

His  Lordship  then  stated  the  nature  of  the 
evidence,  and  that  several  of  the  witnesses, 
though  he  held  them  admissible,  might  speak 
under  the  influence  of  an  opinion,  that  their 
legacies  would  be  more  secure,  provided  this 
deed  was  set  aside. 

There  is  no  doubt  that  a  different  degree 
of  mind  is  necessary  fQr  transacting  ordinary 
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Claei  businefiSt  than  what  is  necessary  for  making  « 
SpENosi  willy  but,  in  this  case,  the  situation  of  the 
person  in  whose  favour  the  will  is  made^  must 
form  a  counteracting  circumstance.  The  deed 
must  be  good,  unless  cut  down  by  law  and 
fact  combined,  but  here  we  must  be  more 
strict  in  seeing  that  all  was  properly  done. 
You  must  judge  of  the  parol  eyidence,  and 
consider  whether  the  witnesses  for  the  de- 
fender had  equal  opportunities  of  judging  with 
those  on  the  other  side.  You  must  also  con* 
trast  what  they  say  of  her  ceasing  to  take 
charge  of  the  family — with  the  veiy  important 
documentary  evidence — the  letters  written  by 
her  within  a  very  few  months  of  the  date  of  the 
deed,  where  she  acts  for  her  listers  as  well  as 
herself.  Having  the  deed  so  long  in  her  pos^ 
session,  and  having  made  alterations  on  several 
of  the  legacies,  show  that  she  must  have  read 
the  deed,  and  the  documentary  evidence  seems 
to  be  at  variance  with  the  witnesses. 

She  seems  to  have  lost  her  memory  as  to  re* 
cent  events ;  but  many  persons  in  this  situation^ 
if  the  mind  is  roused,  have  sufficient  memory 
and  mind  to  execute  such  a  deed  as  this* 

Is  the  inference  from  the  facts  that  there 
were  no  instructions  ?  (and  verbal  instructions 
were  sufficient,)  or  are  you  to  hold  that»  havjing 
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it  80  long  in  her  possession,  and  reading  it  re« 
peMediy,  but  not  altering  this  clausei  must  be 
beld  evidence  of  instructions^  in  addition  to 
tfce  presumption  of  law  ? 

The  law  will  sustain  this  deed,  unless  you 
are  satisfied  that  there  was  fraud  and  circum- 
ventfton  operating  upon  a  mind  which  was  in- 
capable of  understanding  the  subject  when  di^ 
rected  to  the  point.  If  your  opinion  is  in  fa^^ 
vourof  the  defender,  yon  may  find  for  him,  but 
if  fcM*  the  pursuer,  you  had  better  find  in  terms 
of  the  issue. 

Verdict — ^On  the  first  and  third  issues  for 
the  defender,  and  on  the  second  issue  for  the 
pursuer. 


Jeffrey i  Skene,  and  O.  O,  BeU,  ftr  *ho  Puwuer. 
M^ncftiffi  Cockhum,  and  /iwryt  f^or  the  Defender* 

(Agents,  Gibson  and  Oliphanty  w.  9.  and  WUliam  Dallas,  w.  8.) 


Cockburn  applied  for  a  rule  to  show  cause  Dec.  aa 

why  there  should  not  be  a  new  trial,  on  the  granted,  it  being 

ground  that  the  verdict  on  the  first  and  second  tbc  Jury  had  weu 

•  ^       ^  considered  part 

issue  was  inconsistent.  of  the  evideno^ 

That  it  was  supported  by  interested  wit-  "^^^"^"^^ 
nesses^  and  by  a  tnistee}  that  thei^  was  no 
prior  subsisting  deed ;  that  it  was  against  evi« 
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dence,  even  if  the  witnesses  had  been  admis- 
sible^ as  too  much  weight  was  given  to  their 
testimony  ;  that  the  written  evidence  made  the 
testimony  as  to  imbecility  ridiculous ;  and  that 
there  was  evidence  of  written  instructions. 


Lord  Chief  Commissioneb. — We  grant 
the  rule.  The  distinction  taken  by  the  Court 
was^  that  the  witnesses  were  not  interested^  but 
might  be  under  influence.  The  point  as  to  the 
deposition  of  the  haver  proving  written  instruc- 
tionsj  may  also  be  discussed. 


Jan.  13, 1826. 


Yule,  28th  Fe- 
bruary  1755. 
M.  16765. 
Sim  V.  Simpaoo, 
9th  Feb.  1793. 
M.  16781. 
Reid  V,  Gardym^ 
10th  July  1813, 
and  Cowan  v. 
Cowan,   10th 
July  1813. 


Jeffrey, — The  objection  of  inconsistency  is 
not  to  the  verdict,  but  the  issues,  and  a  new 
trial  of  them  would  do  no  good.  Incapacity 
and  fraud  are  the  grounds  in  the  summons, 
and  this  case  requires  the  union  of  the  twp. 
But  the  chief  reliance  is  on  the  alleged  interest 
of  the  witnesses.  But  this  rests  on  a  mistake, 
as  Mrs  Thomson  left  her  property  to  the  long* 
est  liver  of  her  sisters,  and  Miss  Jane  Clark  is 
now  dead.  It  is  said  that  deed  was  revoked, 
but  there  was  a  prior  one  of  the  same  import, 
which  revived  on  the  revocation  of  the  other. 
The  trustee  did  not  act,  and  a  nominal  party 
is  an  admissible  witness.  In  Cowan's  case,  the 
witness  was  a  real   defender,  and  in   Pent- 
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land's,  the  matter  to  be  proved  was  incompe^ 
tent. 

The  examination  of  the  haver  does  not  prove 
any  thing,  but  merely  entitles  the  party  to  pro- 
duce secondary  evidence,  if  the  writing  is  not 
recovered. 

The  Court  ought  not  to  interfere,  as  diere 
was  evidence  on  both  sides.  It  cannot  be  said 
there  was  no  evidence  of  fitcility  and  fraud  suf- 
ficient, when  combined  with  the  fiidlity,  to  cut 
down  this  settlement. 

Moncreiff. — We  do  not  admit  that  the  jwior 
ileed  would  revive,  and  Lord  Fife  was  found 
entitled  to  pursue  a  reduction  of  a  deed  in 
similar  circumstances.  The  trustee  did  act, 
and  none  of  the  ^  authorities  are  in  point. 
Yule's  case  is  that  of  a  tutor,  and  is  stated  to 
differ  from  a  trustee.  Pentlaad's  was  not  de- 
cided, and  Cowan's  is  too  strong  a  case  for  the 
pursuer,  and  seems  not  sound  law. 

Recovering  a  writing,  and  entitling  the  party 
to  give  secondary  evidence,  is  not  the  only  ob- 
ject of  the  examination  of  a  haver— it  may  also 
establish  that  the  paper  existed  at  a  particular 
time.  In  M'Gavin's  case,  there  is  an  indica- 
tion of  opinion  that  the  haver  must  be  put  in 
the  box,  but  that  cannot  ap[dy  to  a  party,  and 
this  party  is  dead.     In  Knowles'  case  at  Aber- 
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Claek       deen,  a  deposition  wis  rejected  at  the  first  trial, 

mm 

Sfkmcb.       but  received  at  the  second,  the  person  being 

There  was  no  evidence  of  ftcilitji  of  a  liabi* 

lity  to  be  imposed  upon,  or  of  fraud*     The 

whyte  V.  ciazk,   real  evidence  is  to  be  taken,  rather  than  the 

testimony. 


VoL  I.  p.  233. 


Feb.  9, 1825.  The  ^ouTt  delayed  for  the  pirpose  of  con- 

sideration, and  the  judgment  was  delivered  this 
day* 

Lord  Chief  Comju iasi0N£R« — A  new  trial 
was  moved  for  in  this  case,  on  the  grounded 
that  the  findings  on  the  dtffisrent  issues  are 
inconsistent — that  the  deposition  of  a  haver 
was  not  received  as  evidence— that  certain 
legatees,  who  were  alleged  to  have  an  interest, 
were  received  as  witnesses — ^and  that  the  ven- 
diet  is  contrary  to  evidence* 

On  the  discrepancies  of  the. findings,  it >  10 
only  necessary  to  look  at  the  different  issues 
to  be  satisfied  that  the  finding  on  imy  one  of 
them  gives  a  clear  right  to  judgment,  unless  tt 
is  set  aside  for  other  reasons. 

As  to  the  deposition  of  the  haver,  it  is  in- 
admissible to  prove  a  fact  in  a  cause,  as  a 
haver  is  called  to  pnoduee  writings,  not  to 
4peak  to  &ets«   It  was  so  decided  in  this  Court 
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in  the  case  of  Scott  and  M'Gavin  ;  but  this 
point  will  be  more  fully  spoken  to  by  ray  bre- 
thren. 

The  objection  to  the  trustee  as  a  witness, 
has  nothing  in  it»  as  he  had  no  benefit  from 
the  trust — had  ceased  to  be  a  party  to  the  cause 
— and  would  not  be  liable  for  the  expence. 

But  the  admissibility  of  the  legatees  as  wit- 
nesses  is  a  question  of  great  consequence  to 
the  law  generally,  as  well  as  to  this  cause. 
This  objection  is  founded  on  their  haying 
an  interest,  and  that  interest  consisting  in  a 
right  to  certain  legacies  said  to  depend  on  the 
success  of  this  I'eduction.  But  the  fact  is, 
that  this  reduction,  if  successful,  only  brings 
forward  another  deed,  a  holograph  codicil, 
which  must  also  be  set  aside. 

I  felt  great  anxiety  when  I  had  to  decide  this 
case  at  the  trial.  I  was  then  of  opinion,  that  the 
expectations  of  the  witnesses  might  have  influ- 
ence  on  their  minds,  but  that  there  was  not  such 
an  interest  as  in  law  disqualifies  a  witness. 
But  that  the  influence  was  such  as  affects 
the  credit,  not  the  competency,  of  a  witness. 
I  have  given  the  subject  much  consideration 
since ;  have  looked  into  all  the  authorities  and 
text  doctrine  on  the  subject ;  and  I  am  fully  sa- 
tisfied that  the  decision  at  the  trial  was  right. 
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Clark  and  depends  on  principles  mmd  in  tibwwl^eSi 
Spbkce.  and  which  do  not  interfere  with,  any  technml 
rule  of  the  law  of  Scotland.  To  aftect  the  ad? 
missibility  of  a  witness,  the  interest  must  be 
certain — ^whereas  this  is  uncertain ;  it  must  he 
present  and  immediate — ^whexeas  this  is  very  re- 
mote; it  must  be  vested — ^this  is  contingent 
The  verdict,  or  judgment  upon  it,  in  this  case, 
could  not  be  given  in  evidence  in  any  suit  at 
the  instance  of  the  witnesses*  The  eiect  of  their 
evidence  would  be  to  bring  the  holograph  codicil 
into  operation,  and  as  that  codicil  was  the  testa- 
tor's own  act  when  in  good  health,  it  could  not 
\^  affected  by  either  fraud,  circumvention,  or 
£icility,  at  the  time  of  making  it,  which  are 
the  grounds  upon  which  this  reduction  is 
brought.  This  proves  the  uncertainty  of  the 
interest  so  distinctly,  as  not  to  leave  any  doubt 
as  to  the  witnesses  having  been  pixiperly  re- 
ceived. 

Still,  after  very  mature  and  repeated  consi- 
deration, the  Court  have  come  to  the  opinion 
that,,  in  the  circumstances  of  this  case,  it  ought 
to  be  tried  again.  I  have  attentively  xeviewed 
all  the  cases  where  New  Trials  have  been  grant* 
ed,  because  the  Jury  may  have  drawn  an  er* 
ronepus  conclusion,  from  the  evidence ;  slid  I 
am  of  opinion,  that,  consistently  with  those 
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caseflt  the  discretion  of  the  Court  would  be  clakk 
$iQttndly  exercised  in  granting  a  New  Trial  in  Spknck. 
tkis  case.  Lord  Mansfield^s  doctrine  in  17^7» 
and  the  present  Lord  Chancellor's  in  1814,  are 
in  conformity  on  this  point,  and  all  the  inter- 
mediate cases  concur.  Lord  Mansfield,  in  the 
case  of  Eynor,  says  jnost  general  issues  involve  cnsp  0^  Eynor, 
legal  consequences,  and  a  Jury  may  infer  con- 
trary to  law,  which  is  a  ground  for  a  New 
Trial.  In  the  case  of  Lord  Seaforth  t;.  Mac- 
leod,  the  Lord  Chancellor  said.  If  this  case 
had  been  tried  by  a  Jury,  I  would  have  grant- 
ed a  New  Trial,  not  but  that  the  same  ver* 
diet  might  be  found  again,  but  because  of  the 
difficulty  of  collecting  the  true  effect  of  the 
evidence. 

In  this  case,  the  Jury  may  not  have  attaid* 
ed  to  the  direction  given  them,  that,  by  the 
law  of  Scotland,  a  drawer  of  a  deed  may  take 
property  under  it.  But  the  main  ground  is 
this,  that  the  documentary  evidence,  which  was 
most  important,  was  not  sufficiently  weighed  by 
the  Jury,  so  as  to  make  it  certain  that  they  had 
given  the  true  efifect  to  it. 

There  were  here  two  descriptions  of  evi** 
dence,  parol  and  real.  The  purport  and  ten- 
dency of  the  parol  evidence  was  to  show  s^  weak- 
ness in  Mrs  Thomson's  mind,  and  also  a  de- 
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Clark  gree  of  circumvention.  On  the  other  side,  the 
Spence.  real  evidence  of  her  codicil  and  letters  show, 
that  though  she  wandered  in  the  ordinary 
affiiirs  of  life,  she  continued  to  write  on  the 
money  and  other  business  of  her  sisters  to  the 
last,  and  that  still,  when  called  to  act,  her 
mind  was  capable  of  being  roused.  It  appears 
to  me  that  the  Jury  have  not  maturely  weigh* 
ed  the  evidence,  at  least  we  cannot  be  sure 
that  the  real  evidence  has  been  fully  in  their 
view. 

Lord  Pitmilly. — I  have  paid  much  atten- 
tion to  the  objection  to  the  six  witnesses,  and 
have  come  to  concur  in  the  opinion  delivered, 
that  it  is  not  a  reason  for  granting  a  new 
trial,  and  my  opinion  rests  on  the  grounds 
that  have  been  stated.  To  disqualify  a  wit- 
ness, the  interest  must  be  certain  and  present, 
not  contingent ;  and,  in  this  case,  when  we 
take  all  the  deeds,  it  is  impossible  to  say  that  the 
witnesses  would  profit  by  the  success  of  this  re- 
duction. 

I  was  startled  by  the  observation,  that  a  wit- 
ness had  said  there  was  the  same  incapacity  in 
Mrs  Thomson  at  the  date  of  the  codicil  in 
1815  ;  but  that  goes  to  affect  the  credit,  not 
the  admissibility  of  the  witness.     We  are  not 
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reduced  to  this  nice  point,  as  the  codicil  is 
holography  and  there  is  no  statement  that  the 
defender  was  there  to  induce  or  circumvent 
her.  We  are  also  clear  of  the  point  stated,  of 
the  interest  of  an  heir  to  pursue  a  reduction  of 
one  deed  when  he  is  excluded  by  another.  I 
looked  into  Lord  Fife's  case  to  refresh  my  me- 
mory, and  there  the  argument  was,  that,  even 
if  the  prior  deed  did  revive.  Lord  Fife  still 
had  an  interest. 

As  to  the  admission  of  the  evidence  of  the 
trustee,  I  also  completely  concur.  The  objec- 
tion to  him  was,  that  he  is  a  trustee  and  de- 
fender.  Being  nominally  a  trustee,  is  not  a 
good  objection ;  and,  from  the  first,  he  pro- 
tested against  being  held  a  defender.  If  he 
were  liable  for  expences,  that  might  be  a  good 
objection,  but  his  protest  saves  him.  Being 
only  a  nominal  trustee,r  I  am  quite  clear  that 
it  was  right  to  admit  him. 

As  to  the  deposition  of  the  haver,  it  is  a  point 
of  general  importance,  and  fit  to  be  brought 
before  the  Court ;  but  I  have  a  clear  and  de- 
cided opinion,  that  it  was  right  to  reject  the 
deposition  of  the  haver. 

This  is  founded  on  the  history  and  the  li- 
mited nature  of  the  examination^  of  a  haver. 
In  the  early  period  of  our  law,  when  a  person 
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Clark  wish^  tO   r^COTCr  II  Writltlg,  it  Vft!B  X^&^fMitf 

Spbnce.       for  him  to  pnoceed  by  an  ordinary  action  tb 
"^      get  exhibition  of  the  writing.     From  this,  it 
appears  that  a  haver  is  c&Ded  more  as  a  de- 
fender thto  a  witness,  and  he  is  merely  called 
to  swear  whether  he  has  the  paper.      This 
practice  was  abolti^ed  by  the  regulations  I678, 
and  the  matter  ^ut  upon  the  footing  on  which  it 
now  stands.    By  the  present  practice  the  haver 
is  called  by  a  diligence  to  produce  the  writing 
called  for,  or  to  say  whether  he  put  it  away. 
This  again  was  changed  by  the  act  of  sederunt, 
February  1688,  which  allowed  special  interro- 
gatories ;  but  still  these  interrogatories  must 
be  limited  to  whether  he  has  the  paper,  or 
knows  where  it  is.     Still  ail  these  are  merely 
machinery  for  getting  the  paper,  or  informing 
the  party  where  it  is.     The  haver  is  viewed 
more  as  a  defender  than  witness,  and  is  called 
upon  to  exhibit  the  writing.     Accordingly,  it 
would  be  irregular  to  examine  a  haver  in  inu 
iialibuSy  or  purge  hinr  of  malice  or  partial 
counsel ;  and  there  are  authorities  in  the  books 
supporting  this  view. 

If  the  writing  is  produced,  that  is  sufficient ; 
but  if  the  party  wishes  to  prove  the  way  in 
which  the  writing  was  got,  the  haver  ought  Co 
foe  put  into  the  box  and  examined,  if  admis- 
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sible  ^^  a  Witness,  or,  if  he  is  dead^  perhaps 
his  de^sitioA  As  a  haver  may  be  read.  I  state 
this  nitons  with  a  view  to  future  cases  than 
to  the  prfeseiit,  for  the  deposition  here  goes  to 
the  very  essence  of  thecause^  and  there  appears 
to  nle  to  have  been  an  irregularity  in  taking  it 
down.  This  is  said  to  be  an  admission  by  the 
party,  but  shall  a  party  be  tricked  into  an  ad* 
mission  of  this  sort  ?  Her  being  dead  does 
not  alter  the  case.  It  appears  to  me  that  the 
Court  is  asked,  most  irregularly,  to  make  the 
pursuer  a  witness  against  herself. 

On  the  other  point,  I  quite  agree  with  your 
Lordship. 

Lord  Gillies.--*!  concur  in  the  opinion  de- 
livered. The  most  important  point  here,  is  the 
admission  of  the  witnesses.  Undoubtedly,  at 
first  sights  these  witnesses  have  an  interest; 
but  the  answer  is  complete^  that  if  this  deed  is 
reduced^  another  starts  up,  and  being  holo- 
graph, it  does  not  seem  challengeable  on  any 
ground.  But  whether  it  is  challengeable  or 
no,  the  point  of  law  is  the  same.  Put  the  case^ 
that  the  witnesses  prove  the  case,  and  the  deed 
is  cut  down,  still  they  take  nothing  by  the  re- 
duction. Unless  this  is  the  rule,  I  do  not 
know  where  it  may  stop  j  for,  even  in  the  case 
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of  a  renunciation  of  his  interest  by  a  witness,  he 
or  his  heirs  may  have  grounds  for  setting  aside 
the  release  which  he  granted  ;  and  would  the 
possibility  of  this  render  him  an  incompetent 
witness  to  support  the  deed  ? 

On  the  point  as  to  the  examination  of  the 
haver,  I  concur  with  Lord  Pitmilly.  Our 
practice  has  for  long  been  too  loose,  but  this 
arises  from  the  manner  in  which  proofs  have 
been  taken.  But,  in  the  present  case,  it  is 
clear,  that  examining  a  party  in  this  way, 
makes  it  an  oath  of  reference.  A  party  may 
be  called  as  a  haver,  but  the  questions  must  be 
limited  to  whether  he  has  the  paper,  or  knows 
or  suspects  where  it  is  ?  and  it  is  incompetent 
to  ask  whether  such  a  paper  existed.  I  am 
decidedly  of  the  same  opinion  on  this  point. 

I  am  also,  upon  the  whole,  of  opinion,  that 
a  new  trial  ought  to  be  granted  on  payment  of 
costs. 


ibfo/icrej^— May  we  ask  whether  all  the 


When  the  ver- 
dict on  one  of      .  •      .      ^   •   i  n 
seTeral  issues  ex-     ISSUCS  gO  agam  tO  tnai  r 

haasts  the  case, 
it  is  unnecessary 
for  the  Jury  to 
find  upon   the 
other  issues. 


The  Court  suggested,  that  it  was  better  that 
it  should  go  on  one  issue,  and  that  this  might 
be  done  of  consent. 

Jeffrey The  motion  applies  to  all,  but  we 
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may  afterwards  agree  to  try  the  question  oi^ 
one. 

Lord  Chief  Commissioner^—^IF  the  first 
issue  had  stood  alone,  it  would  have  been  com- 
petent, under  it,  to  try  whether  the  deed  was 
not  good  on  the  ground  of  incapacity,  or  of  fa- 
cility  and  circumvention,  or  of  fraud,-.-^a8  a 
deed  that  is  void  on  any  of  these  grounds  is 
not  the  deed  of  the  party« 
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PEXaXlTT, 
LOEDS  CHIEF  C0MMI8SI0HXE  AND  PlTMILLt. 


On  this  day,  the  second  trial  proceeded^  and       ««^^^« 

•  .       •  •  t  %  •  March  m; 

the  same  objection  was  made  to  the  witnesses      s^-v^-^i^ 
as  at  the  first,  on  the  ground  of  interest.  ^  ^SSSrf 

as  witnenei. 

Lord  Chief  Commissioner. — I  take  it 
down  that  this,  and  all  the  other  l^tees,  are 
objected  to,  as  interested  under  the  wilL  At 
the  first  trial,  the  same  objection  was  taken. 
I  then  ruled  that  they  were  admissible,  but 
that  their  credit  was  subject  to  observation  to 
the  Jury,  as  they  may  be  biassed,  though  they 
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httvfe  tio  imereist.  Th«  dtfa«t  Judges  cdnfirmiMl 
my  doctrine.  The  case  is  again  brought,  alid 
the  same  objection  taken,  and  the  same  obser- 
^tk)Q  #ill  i^in  be  taaadii^  to  the  Jdryi  and 
there  v^ill  he  the  sAine  (^>]pbnutlity  of  excej^ls- 
ing  to  theii-  admission. 

laeompetent  to        It  wad  ^opodcd  to  givc  evidenfels  of  the  gdod 

fiive  eyidence  of      ►  •* 

the  good  cbarac-  t^ahurtel^  of  the  defeiider  to  ktieet  the  charge 

4}f  fraud  made  against  hitta. 

Lord  Chief  Commissioner. — It  is  incom- 
petent to  give  evidence  in  a  civil  action  of  the 
character  of  the  defender ;  and  it  has  been  se- 
veral times  so  decided  in  this  Court. 

Skene  opened  the  case,  and  stated,  that  the 
parties  had  agreed  that  the  return  by  the  Jury 
should  be  oil  the  first  issue  only;  and  said,  That 
a  man  of  business,  executing  a  di^d  in  his  bwn 
favour,  Was  bound  to  shdiv  specific  instruc- 
tions. 

But  the  main  argument  is  one  in  lavr  up- 
on which  I  address  myself  to  the  Court.  It 
will  be  said,  that  this  being  a  writing  regular- 
ly tested  in  terms  of  the  statute  I68I,  c.  S,  it 
must  be  held  the  will,  unless  the  contrary  iii 
proved.  But  the  circumstance  of  the  pArty 
acting  as  agent,  alters  that  presumption.    The 
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i«ldU«t^Te  cttUK^  itf  the  Wt  it59S^  t.  IJSs  k,  thiit 
the  writer,  an  impartial  {lenibd^  W&y  be  ^t^- 
sent  to  explain. 

Thd  Venter  bleiUg  th^  ^t^6n  fhvbur^v  is  not  Kiipatnck  v. 

ti  huility,  but  tldPordl)  ^  prelsUnk^tiotl  kgdn^t  this  noT21°'i704. 

d6ed,  bttth  hei^  tod  ih  Etigtend;  Petiff  uth- 

In  this  cdtonlryj  the  deiedi  if  eiceicuied  in  feus-  ??J^,  Mriswi. 

jpictMd  felrctatoutahti^ft^  fiiUlst  Hbt  only  be  tfead,  ton^^JaV^^'^lga. 

but  explained  j  And  thte  iMirumetilary  witneW»s  b^^^^^mI^**' 

ought  to  be  able  tb  prbte  th^t  it  wals  idxplain-  Deeds,  139. 

^  '  *^  Steel's  Case 

ed. 

Moncreiff  agreed  that  the  return  should  be 
toiftde  Oh  the  first  i^sue,  and  said,  The  gtound 
insisted  ott  is  facility,  or  an  ei^fiiikiei^s,  or  liability 
to  be  imposed  upon^  but  this  ihu^t  be  combiii* 
ed  if^ith  p^oof  of  fraudulent  circumvention. 

This  iis  a  pure  ciaste  of  (act,  and  I  was  surpris- 
ed to  hear  it  said  to  be  a  question  of  l&w, — it 
16  a  question  of  the  incapacity  to  make  a  will, 
Di^hi^h  is  the  most  ftvoured  deed. 

Mrs  Thomson  must  be  held  to  have  knovm 
the  contents,  as  she  had  it  in  her  possession, 
and  made  sevieral  holograph  alterations  upon, 
it.  The  Want  of  iiisttuctions,  even  if  proved, 
is  no  nullity  in  the  deed.  There  were  written 
inlstruetiotis,  and  we  exattiined  Miss  Jane  Clark 
to  Hecover  them. 

Jig^e?^.— Does  Mr  Moncreiff  mean  to  jiay 
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Clakk       thilt  there  were  written  instructions  diflferent 
Sfbmce.       from  the  prior  deed.  « 

Lord  Chief  G)mmis8I0neb.— What  I  un- 
derstood him  to  say,  was,  that,  besides  the 
will,  there  was  a  note  taken  down  by  the  defen- 
der, and  given  by  him  to  Miss  Clark.  He  may 
state  that  she  was  examined  for  the  purpose  of 
recovering  this  paper,  but  is  not  entitled  to 
draw  any  conclusion  from  this,  as  to  what  the 
paper  contained. 

Jeffrey. r-lt  is  proved  that  there  was  a  cer- 
tain failure  of  mind,  and  if  any  advantage  was 
taken  of  her,  the  two  are  sufficient.  It  may 
^\  be  a  question  whether  it  is  not  a  nullity,  when 
the  writer  is  the  person  favoured,  as  that  de- 
feats the  provision  of  the  statute.  The  cases 
referred  to  being  cases  in  evidence,  cannot  bind 
you,  but  they  show  the  principle  with  more 
weight  than  by  our  stating  it. 

LoBD  Chief  CoMMissioNER...^The  parties 
have  agreed  that  you  should  return  a  verdict 
on  the  first  issue  only,  and  it  is  quite  sufficient 
to  meet  any  of  the  cases  which  are  embraced 
by  the  other  two ;  for  if  you  are  of  opinion 
that  it  is  made  out  that  the  defender  took  ad- 
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vantage  of  Mrs  Thomflon's  facility  and  weak- 
nes8>  and  obtained  the  deed  by  fraud  and  cir- 
cumvention, then  it  was  not  her  deed ;  and  the 
same  is  the  case  if  a  deed  is  obtained  purely  by 
fraud. 

You  may  throw  pure  fraud  and  total  imbe^ 
cility  out  of  view,  as  the  pursuer  does  not  hold 
either  to  be  proved  in  this  case. 

The  question  then  is,  whether  the  degree 
of  facility,  together  with  the  imposition  or 
imposture  proved  in  this  case,  is  such  as  to 
render  this  not  the  deed  of  Mrs  Thomson  ? 
This  is  a  deed  probative  in  law — it  has  all  the 
circumstances  about  it  which  the  acts  of  Parlia^ 
ment  require,  and  must  stand,  unless  proof  is 
laid  before  you  that  it  has  some  defect. 

In  this  case,  the  defect  alleged  is  weakness 
of  mind  in  the  granter,  coupled  with  imposi- 
tion. The  proof  of  the  first,  is,  by  the  opinion 
of  those  who  frequently  saw  her,  and  by  proof 
of  facts ;  the  proof  of  the  other  rests  on  the  si- 
tuation in  which  the  defender  stood  in  being 
the  writer  of  the  deed,  and  the  person  bene- 
fited. 

The  proposition  laid  down  by  Mr  Skene  is 
not  a  proposition  in  law,  but  was,  properly 
stated  as  a  ground  of  judging  of  the  evidence. 
By  law,  the  defender  may  take  by  the  deed  i 
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but,  prkm^m  be  ia  not  iq  tb^  «9n)e  situft- 
tian  in  wbiqb  w  indifferent  peraon  would  buve 
b^n  i  ands  in  judging  of  this  c^ge*  you  will 
view  it  with  «  scrupulous  eye*  I  shuU  not  go 
through  the  evidence  in  detail,  but  you  must 
ooQstd^  it  in  reference  to  this,  as  a  probative 
instrument*  Some  of  the  witnesses  are  s«id 
to  be  interested — the  Court  held  tbem  sdmis- 
sible,  and  I  cannot  even  say  that  you  ought 
(0  weigh  their  credit  with  great  nicety,  from 
the  circumstances  in  life  in  which  they  ^re* 
The  general  tendency  of  their  opinion  w^ 
thftt  incapacity  was  coming  upon  the  granter  of 
this  deed* 

With  respect  to.  the  lu'gument  upon  the  ^cts 
of  Parliament,  we  ar^  both  of  opinion  that,  if 
W9  construed  the  acts  according  to  what  coun- 
sel contend  for,  it  would  he  repealing  the  acts, 
and  rendering  the  deeds  executed  under  tbem 

Jt  is  not  contrary  tq  the  law  of  Scotland  for 
a  person  to  make  a  deed  from  which  he  is  to 
ti^e  a  benefit ;  but  it  is  said  that  there  are  no 
written  instructions.  Taking  it  that  there 
were  no  instructions  for  the  deed  of  Mrs  Thom- 
son, the  defender  might  have  rested  the  case  on 
wb^t  took  place  ^fter  the  deed  wiis  in  her  poa- 
sfssiw.     I(  is  «iid  there  is  suspicion  in  such  a 

11 
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case^  iMit  thera  are  ciroiuiistaaees  to  countar-r 
iwl  it-rthere  were  Itere  tbre©  partiet-r^he  wa» 
ta  make  a  deed  fw  eadw^i^e  deisds  are  all  die 
same — and  whether  is  it  most  probable  thai 
this  was  an  imposition^  our  that  it  was  a  common 
understanding  amcmg  tikem  ?  With  mspeot  ta 
the  reading,  the  true  way  is  to  consider  not  the 
&ct  of  reading  the  technical  phrasooJogy,  hut 
whether  the  substance  was  oonveyed  to  her 
mind,  and  whether  this  deed  expresaed  the  ipx^^ 
(ention  of  the  maker  of  it ;  and  whether,  in  all 
the  circumstances,  she  understood  that  the  rest* 
due  of  her  property  was  left  to^  the  defender* 
It  does  not  seem  a  diflScult  thing  to  undearatand; 
but  the  question  must  be  taken  in  referesice  te 
her  state  of  mind,  whether,  when  strifiiie^  of 
the  technical  words,  she  could,  or  could  not 
understand  it. 

There  was  no  attempt  on  the  part  of  the  de« 
fender  to  keep  possession  of  the  ^eeda^  and 
there  is  a  power  of  revocation  in  them* 

The  question  is,  whether  the  defen^r  ope* 
rated  on  her  mind,  so  as  to  induce  her  to.  do  a 
thing  which  a  perfect  mind  would  not  have 
done? 

His  Lordship  then  commented  on  the  docu» 
mentary  evidence,  and  the  manner  in  which  it 
was  written,  and  said,  the  Jury  must  collider 
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whether  the  facts  sworn  to  were  not  incident 
to  old  age,  and  whether  the  mind  of  this  per- 
son,  when  excited,  was  not  sufficient  to  do  its 
duty. 

The  case  made  out  is,  that  this  was  an  old 
woman  with  a  certain  degree  of  failure  of  mind^ 
— that  a  deed  is  framed  without  previous  instruc- 
tions — that  the  defender  drew  deeds  for  the  other 
sisters  at  the  same  time— that  they  all  contained 
a  power  to  alter — that  that  power  was  under- 
stood and  exercised  by  Mrs  Thomson — ^that  the 
clause  which  is  objected  to  does  not  seem  more 
difficult  to  understand  than  the  other — ^that 
she  continued  to  make  alterations  down  to 
1816  ;  and  the  question  is,  whether  it  is  right 
for  you  to  conclude  that  she  had  not  the  power 
of  exciting  her  mind  so  as  to  understand  this 
clause  ?  If  there  had  been  previous  instruction, 
there  could  not  have  been  a  question  ;  but  we 
must  now  judge  of  whether  there  was  such,  by 
the  subsequent  transactions.  If  you  think  she 
must  have  seen  the  clause,  and  that  there  was 
not  such  imbecility  as  to  prevent  her  from  un-* 
derstanding  it,  then  it  was  her  deed ;  but  if  it 
was  an  imposition  on  a  frail  mind,  then  it  was 
not  her  deed ;  and  the  law  is,  that  the  evidence 
to  reduce  a  deed  must  be  clearly  made  out, 
though,  in  this  case,  it  is  to  be  weighed  with 
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reference  to  the  situation  of  the  defender  being      Watson 
the  man  of  business  who  wrote  it.  Hamilton. 

Verdict — "  For  the  defender  on  the  first 
issue."  * 

Jeffrey f  Skene,  and  G.  G.  Bell,  for  the  Pumier. 
Moncreiff',  Cockbum,  and  Ivory,  for  the  Defender. 
(Agents,  Glibton  4-  O^hantj  w.  s.,  and  Wm»  Dallas,  w.  8.) 


PBBSENT, 
THE  THBEX  LOBDB  COUMIS8IOHEE8. 


Watson  i^.  Hamilton. 

In  this  case,  which  is  reported  at  p.  29  of  this        jj^^ 
volume,  the  Court  of  Session  sent  five  "  New     .^^^^^^ 

Fudings— as  to 

"  and  Additional  Issues."  thecapad^ofa 

•    .  *  -  person  to  judge 

of  the  effect  of 

Whether  Mrs  Noble  "  was  in  such  a  state  of  certain  deeds— 

^  as  to  their  being 

"  mind  as  enabled  her  to  judge  correctly  with   her  free  and  vo- 
**  regard  to  the  effect  of  the  said  deeds,  as  de-   to  hersetding 

^^••1  /*ii  /»  I*  1.  accounts— 'and 

**  priving  her  of  all  power  of  revoking  or  alter-   explaining  the 
«  ing  the  same?"     Whether  the  deeds  were  SeL"'"^^ 
her  "  free  and  voluntary  acts  ?"— «  or  obtain- 


*  A  minute  was  given  in^  agreeing  that  a  verdict  on  this 
issue  should  he  held  to  exhaust  the  question. 

Hh 
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WilTSON 

V. 

Hamilton. 


Bee.  0, 


*^  ed  by  the  undue  influence  of  the  defenders  ?" 
Whether,  subsequent  to  certain  dates,  she  '*  set- 
<<  tied  accounts  with  Mr  Hamilton  ?"  Whe- 
ther, at  the  date  of  the  deeds,  dhe  ^'  could 
**  write  or  subscribe  those  deeds  ?''  Whether 
she  explained  to  the  notaries  her  object  in  mak- 
ing use  of  their  professional  assistance,  or  '*  did 
^^  express  her  assent  to,  or  acquiesce  in  such 
«'  explanation,  if  any  such  was  given  in  her 
"  presence  ?*' 


Incompetent  to         After  sevcral  witnesses  were  examined,  it 

me  in  evidence  -i  ^         •        •  •  :i 

a  petiaon  pre-      was  proposed  to  give  m  evidence  an  answer  to 
co^^s^ion.  tt  petition  in  the  Court  of  Session,  as  showing 

a  prima  Jacie  case  against  the  defender. 


Lord  Chief  Commissioner. — It  is  impos* 
sible  to  receive  this.  Where  parties  are  warn- 
ed to  state  facts  for  the  purpose  of  having 
them  fixed  by  admission,  it  may  be  competent 
to  produce  the  averment,  but  it  is  not  compe- 
tent to  give,  as  proof  of  a  fact,  admissions  in  an 
argumentative  paper. 


The  counsel  for  the  defender  having  ex- 
pressed an  intention  to  present  a  Bill  of  Ex- 
ceptions, 

Cockbum,  for  the  pursuer,  consented  to  the 
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passage  being  read,  though  he  considered  it  il-      Watson 
legal,  new,  and  highly  dangerous*  HAMitTON. 

A  trustee, 

When  Mr  Hamilton  Ritchie  was  called  for  ^^^  "T" 

Daily  a  party, 

the  defender,  received  ••  a 

'  witness. 

J^rey  and  Forsyth  for  the  pursuer  object. 
— He  is,  and  all  along  has  been  a  party,  and  is 
liable  for  expences — he  is  a  near  relation  of 
the  party;  it  is  only  where  there  is^an  un-   ^oung  v,  aiu- 

.  f .  1  I  1      .  ,      .         «>ni  Vol.  II.  p. 

avoidable  penury  that  near  relations  are  admis-   229.  Ersk.  ir. 
sibie. 

Whighatny  for  the  defender, — We  admit,    J«d  ^j- oardyne, 

*=*  '  '     July  10,  1813. 

that,  as  trustee,  he  is  a  defender ;  but  the  rule   Yuie  v.  Yuie, 

1  .  ,.11  1  :i       rr-i  •  ^^^  28,  1765. 

on  this  subject  has  been  relaxed*    1  his  person   m.  leyod. 

.      ,    ^        ,  ,  ,  J    ,  Tait's  L.  of  Et. 

IS  a  mere  nominal  trustee  and  party,  and  has  375. 

no  interest.     This  is  a  case  where  the  general  coner,  juiy  is, 

rule  ought  to  be  deviated  from  ex  necessitate.  u^u^vkilV.^^' 

In  Elliot's  case  he  was  admitted ;  and  in  the  f7™?f  m^16776! 

cases  of  Howden  and  Bell  the  witness  was  ad-  ^"  nic-^io"" 

mitted.  i^se.  ivTiwp. 

Spence  v.  How- 
den, VoL  II. 
^     p.  167. 

Lord  Chief  Commissioner.*— -I  am  very   Beii  v,  Bcn,roL 
anxious  that  this  case  should  go  to  the  Court   cowao  v. 
of  Session  without  any  incidental  question  oc-   lu^^  "  ^    ' 
curring  to  prevent  that  Court  from  getting  at 
the  merits ;  but  this  does  not .  afiPect  my  opi- 
nion  as  to  the  admission  or  rejection  of  the  wit- 
ness.   There  are  four  objections  to  the  witness 


484 


Watson 
Hahilton. 

S*  of  Fife  V. 

Tr.  E.  tff  Fife. 

VoL  I.  p.  128, 

Ac. 

Reid  o.  Gar- 

dxpe,  July  10, 

1813. 
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— that  he  is  a  trustee — a  defendei^— a  rektioa 
— and  was  agent  in  the  deeds.  With  respect 
to  the  first,  I  think  the  decision  in  Lord  Fife's 
case  sufficient  to  settle  the  point  where  there  is 
no  interest,  and  Reid  and  Gardyne  is  an  ex- 
press authority  on  the  point.  The  second  ob- 
jection is  quite  different,  the  witness  being  a 
defender,  and  liable  for  the  expences,  he  is  in- 
terested, and  that  has  always  been  held  a  good 
objection.  ' 

With  regard  to  the  other  objections,  when 
taken  together,  they  seem  sufficient,  as  the 
penuria  does  not  arise  from  the  nature  of  the 
case,  but  out  of  the  conduct  of  the  party*  With 
regard  to  the  case  of  Spence  and  Howden, 
the  father  was  received  from  necessity. 

In  the  present  case,  his  liability  in  costs, 
and  near  relationship,  cannot  be  got  over.^ 


CireumstaDcesin  An  accouut  was  produccd,  and  a  witness 

which  evidence  •  2 

was  admitted  Called  to  provc  that  Mrs  Noble  put  her  mark 

that  a  person  had  ,^                  ^^,    , 

put  her  mark  to  to  it  as  a  Settled  account.' 

•SSSl**  J^^^  and  Forsyth  object. — It  is  incom- 


*  On  the  Sth  February  1926,  the  Second  DiTision  of  the 
Ckmrt  of  Session  "  unanimously  held  that  there  was  no  sueh 
necessary  penuria  Ustium  as  to  remove  the  objection  to 
Ritchie's  admissibility ."-*S  Sh.  &  Dun.  511. 


ti 
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petent  to  prove  by  a  witness  that  there  was  a      Watson 
written  settlement  of  accounts ;  and  it  is  against     Hamilton. 
all  the  law  of  Scotland  to  hold  this  a  proba- 
tive instrument.     A  mark  is  only  admitted  in 
re  mercatoria*   When  the  sum  is  above  L.  100 
Scots,  the  deed  must  be  tested. 

CbcArlrum.-^-The  question  is  not  whether 
the  settlement  was  just  or  was  in  writing,  but 
whether  there  was  a  settlement,  and  this  wit- 
ness was  present  and  made  a  note  of  it  at  the 
lime.   ' 

.  LoBD  Chief  Commissioner. — Would  the 
subscription  of  her  name  not  be  sufficient  ?  In  » 
all  business  with  which  I  am  acquainted,  the 
subscription  of  the  party  is  held  sufficient, 
though  I  do  not  say  that  the  point  has  been 
decided.  In  this  case,  the  party  could  not 
writei  and  where  a  party  can  only  put  her  mark, 
I  am^  unwilling  to  decide  that  it  is  not  sufficient. 

Lord  Pitmilly. — This  is  not  a  question  in 
a  reduction  of  a  regular  settlement  of  accounts ; 
but  whetlier  it  is  competent  under  this  issue. 
In  answer  to  the  issue,  it  does  appear  compe- 
tent, especially  as  a  witness  swears  that  this  is 

the  settlement  to  which  this  person  eame* 

-'  »  .  ■  .  ■     . 

Jeffrey^  in  opening  the  case,  and  Forsyth 
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Watsok 
Hamilton. 


"When  additioDal 
iflsues  are  sent,  it 
is  competent 
to  refer  to  the  re- 
cord of  the  foi" 
mer  tria]« 


in  reply,  stated,  That  the  Court  of  Session  did 
not  think  the  return  upon  the  former  issues 
sufficient  to  exhaust  the  case. 

Lord  Chief  Commissioner. — This  is  not 
like  a  case  where  the  verdict  is  set  aside,  and  a 
new  trial  granted.  You  are  quite  right  to  re- 
fer to  the  record  of  the  proceedings* 

Jeffrey. '^The  return  ought  to  be  special  as 
to  her  capacity,  &c.  as  to  this  not  being  her 
free  and  voluntary  act,  and  that  she  did  not 
examine  the  accounts  which  is  implied  in  set- 
tling them. 

Cockburn,  for  the  defender,  contended.  That 
the  legal  presumption  was  in  favour  of  the 
deed,  and  that  the  former  trial  settled  the  case ; 
that  this  woman  was  old,  and  that  the  defect 
in  her  sight  and  hearing  explained  most  of 
the  facts  proved ;  she  naturally  applied  to  her 
nephew,  and  though  he  may  be  held  an  incom- 
petent witness  for  us,  he  was  not  so  for  them* 
Both  deeds  were  equally  irrevocable,  as  the 
first  was  delivered,  and  contained  no  power  of 
revocation.  The  question  is  not  whether  she 
understood  the  deeds,  but  whether  she.  was 
capable  of  understanding  them  ?  The  meaning 
of  the  third  issue  is  not  very  evident,  and  both 
parties  are  indifferent  as  to  the  fourth. 
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Lord  Chief  Commissioner. — The  verdict  Watsoi^. 
on  the  former  issues  was  not  sufficient  to  satisfy  Hahiltoh. 
the  minds  of  the  Court  of  Session,  and,  therefore, 
they  sent  the  present  issues.  You  will  therefore 
endeavour  to  lay  this  matter  quiet,  by  giving  spe- 
cific and  distinct  answers  to  each  issue,  unless 
your  verdict  on  the  first  renders  a  verdict  on  the 
others  unnecessary ;  and  I  trust  the  verdict  on 
the  present  issues  will  not  produce  any  diffi- 
culty  to  the  Court  of  Session,  when  judging 
of  it  along  with  the  verdict  on  the  former  is- 
sues. 

On  the  fourth  issue,  as  the  pursuer  did  not 
prove  it,  you  may  find  for  the  defender.  We 
are  of  opinion,  and  you  are  to  take  our  explana- 
tion, that  the  fifth  does  not  mean  whether  she 
explained  the  nature  of  the  deeds,  but  whether 
she  explained  the  reason  for  calling  the  nota- 
ries ;  and,  on  the  evidence,  it  appears  that  she 
did  explain,  &c.  and  it  is  unnecessary  to  find 
on  the  alternative  in  the  issue.  On  the  third, 
it  is  proved  that  she  put  her  mark,  and  it  is  de- 
sirable to  re-echo,  as  nearly  as  possible,  the  terms 
of  the  issue. 

On  the  first  issue,  it  would  have  been  de- 
sirable that  a  more  technical  term  than  '*  cor- 
**  rectly''  had  been  used  ;  but  the  question  is, 
whether  she  understood  the  popular  part  of  the 
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Watson      deed  ?  and  you  must  judge,  from  the  whole 
Hamilton,     evidence,  (whkh  his  Lordship  referred  to,) 

whether  she  did  understand  k?     ^ 

The  language-  of  the-  second  issue,  which 
seems  to  have .  been  taken  from  the  summons, 
is  also  too  indefinite,  and  is  not  technical  legel 
language.  A  deed  that  is  probative,  must  be 
held  •  to  be  the  free^  and  voluntary  act  of  the 
party,  till  it  is  challenged  on  some  legal  ground 
of  nullity,  and  I  have  not  found  any  authority 
for  the  use  of  **  undue  influence''  as  a  sufficient 
ground  for  reducing  a  deed.  There  is,  indeed* 
a  case  where  these  terms  are  used  by  the  editor 
of  the  Dictionary  of  Decisions,  but,  in  that  case, 
the  finding  by  the  Court  was,  that  there  was 
no Jraud.  You  must,  therefore,  have  evidence 
to  satisfy  you  that  there  was  fraudulent  influ- 
ence used  to  induce  her  to  sign,  and  if  you 
are  of  opinion  that  there  was  fraud,  you  will 
make  a  return  in  terms  of  the  issue,  but  if  you 
are  satisfied  that  there  was  no  fraudulent 'deal- 
ing or  influence,  you. will  find  the^  other  way. 
.There  is  no  evidence  of  any  particular,  acts  to 
influence  her,  but  the  case  is  rested  on  her 
weakness — ^the  nature  of  the  deed^  &o.     * 


11 


Verdict — That  Mrs  Noble  was  not  in  such 
a  state  ^f  mind  as  to  enable  her  to  judge  cor- 
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rectly  with  regard  to  the  effect  of  the  deedst  bs   RuTHxaroaD 
depriving  her  of  the  power  to  revoke  :  ^That       Baird. 
they  were  not  her  free  and  voluntary  acts: 
That  there  was  not  sufficient  evidence  of  un-  ^ 
due  influence,  and  no  evidence  of  her  settling 
1iecottnls/or  heing  able  to  siibscribe  f*  and  that 
the'  reason  she  gave  for  usit!)^  YiotaMes;  wfas^  that 
she.  could  not  see  to  writer  -        - 

F^tri^th,  Jeffrey,  And  More,  for  the  Pursuers. 
Cpcklmri\  and  Whigham,  for  |be  D^^den. 

(Agents,  Andrew  Paterton  and  Alexander  Goldie^  w.  s.) 


rkcsxKT, 

THE  LOaD  CHIEF  COM  MISSION  XEi 


Rutherford  v.  Baird. 


An  action  by  a  law-agent  for  payment  of  the 
expence  of  defending  the  late  Mrs  M'Kinnon 
on  her  trial. 

Defence. — The  defender  did  not  employ 
the  pursuer,  nor  did  he  subsequently  render 


1826. 
Jan.  31. 
Finding  for  the 
defender,  on  a 
question  as  to 
his  liability  in 
payment  of  an 
account  of  law 
ezpences. 


*  His  Lordship  directed  the  Jury  to  reconsider  their  ver« 
diet  y^efbre  returning  one  of  i^ot  provep ;  hut  9n  j-econsid^a- 
Uon  they  adhered. 
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> 

R^THERFOKB  himself  responsible  for  payment  of  the  ac* 

count. 

ISSUE. 

<<  It  being  admitted  that  the  pursuer  was 
«  employed  as  agent  to  conduct  the  defence  of 
''the  late  Mrs  M'Kinnon,  and  did  conduct 
''  her  defence  accordingly, 

''  Whether  the  pursuer  was  so  employed  by, 
«  and  on  the  credit  and  responsibility  of  the 
<'  said  Mrs  M'Kinnon  ?  or  by,  and  on  the 
«  credit  and  responsibility  of  the  defender  ?  or 
''  by,  and  on  the  credit  and  responsibility  of 
''  the  defender  and  Mrs  M'Kinnon  jointly  ?'* 

At  the  close  of  the  opening  for  the  pursuer, 
the 

Lord  Chief  Commissioner  observed,  I 
^ish  to  bring  it  under  the  consideration  of 
counsel,  that,  in  this  issue,  the  only  fact  is  the 
employment,  the  credit  and  responsibility  are 
points  of  law.  The  case  must  rest  on  the  fact, 
and  it  is  a  subject  of  serious  consideration, 
whether,  as  you  state  the  case,  the  Jury  are  to 
put  a  point  of  law  on  the  face  of  their  verdict. 
The  reason  of  my  interfering  is,  that  you  put 
it  to  the  Jury  to  find  the  credit  and  responsi- 
bility, and  I  could  not  allow  them  to  put  a  find* 
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ing  of  law  upon  the  face  of  their  verdict*    Hie   Ruthbrfobb 
verdict  may  either  be  on  the  fact,  or  a  genend       baird. 
verdict,  the  Court  stating  the  law,  but  it  is  ne- 
cessary to  have  it  cleared,  as  a  finding  that  the' 
defender  is  responsible  would  be  a  finding  in 
point  of  law. 

When  the  first  witness  was  called, 
Jeffrey  y  for  the  defender,  objected.— Rewrote 
the  summons  in  this  cause,  and  saw  the  other 
parts  of  the  process,  and  has  a  claim  for  extra 
expences. 

Lord  Chief  Commissioner. — I  cannot 
conceive  this  going  to  his  admissibility  as  a 

4 

witness. 

Rutherford  and  Fullarton  said,  That  the 
pursuer  was  employed  by  Mrs  M^Kinnon  and 
the  defender,  and  that  he  did  not  deny  his  lia- 
bility till  six  months  after  her  death,  though 
there  had  been  frequent  demands  made  upon 
him. 

Jeffrey. — No  case  has  been  made  out ;  it  is 
only  proved  that  the  defender  assisted  another 
person  in  defending  Mrs  M^Kinnon,  and  made 
certain  payments  out  of  her  funds.  The  evi- 
dence shows  that  the  pursuer  was  employed 
before  the  defender  saw  him. 
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RvTHBRpoBs  Lord  Chief  Commissioner. — This  case  de- 
Bai'rd.  pends  on  facts  and  circumstances^  and  requires 
minute  attention  to- what  occurred.  The  issue 
was  not  prepared  here,  but  is  sent  by  the  Lord 
Ordinsoy,  to  ascertain  a  point  upon  which  he 
wishes  information.  The  question  we  are  to 
try  is,  whether  the  defender  is  liable  to  pay 
the  pursuer  for  conducting  the  defence  of  Mrs 
M^Kinnon  ?  In  trying  this  question,  it  is  my 
duty  to  state  the  law,  and  yours  to  take  this 
principle  of  law,  and  to  apply  the  fact. 

The  law  of  this  case  is  very  simple,  and  the 
principle  applies  in  common  life,  as  well  as  in 
the  practice  of  the  lawyer.  To  raise  an  obli- 
gation to  pay  for  business  done,  it  is  not  neces- 
sary that  there  should  be  any  written  obliga- 
tion, or  that  there  should  be  an  express  pro- 
mise in  words  to  pay.  It  is  agreed  at  the  bar, 
and  is  correct  law,  that  such  an  obligation  may 
be  proved  by  facts  and  circumstances. 
'  In  the  present  case,  as  there  is  no  written 
or  express  agreement  proved,  it  is  necessary  to 
attend  to  the  nature  of  the  transaction,  and 
what  passed  between  the  parties. 

His  Lordship  then  stated  the  parol  evidence, 
and  afterwards,  when  commenting  on  the  written 
^idence,  he  directed  the  Jury  to  consider. 
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whether  the  pursuer  knew  that  the  defender^  Rutherford, 
by  a  fictitioDs  sale^  had  got  possession  of  proper-  Bai&o. 
ty  belonging  to  Mrs  M'Kinnon ;  because,  if  he 
did  not,  he  must  be  presumed  to  have  trust- 
ed to  the  defender's  personal  credit,  as  Mrs 
M^Kinnon  could  have  no  property  from  which 
he  could  be  paid.  The  Jury  must  put  what 
they  thought  a  reasonable  construction  upon 
the  letters,  and  say  whether  the  circumstances 
were  such  as  rendered  the  defender  liable  in 
payment,  or  if  he  was  only  liable  to  the  ex- 
tent of  the  proceeds  of  the  fictitious  sale,  and 
whether  the  money,  which  was  proved  to  have 
been  paid,  was  not  out  of  the  proceeds  of  that 
sale. 

No  case  requires  a  clearer  proof  .ths^^  §uch 
an  one  as  the  present ;  the  j^ts  should  he  $uch 
as  a  Jury  can  scarcely  doubt,  and  it  is  difficult, 
in  this  case,  to  lay  hold  of  any  one  point  infer- 
ring liability. 

As  this  is  an  issue  drawn  in  th^  Court  of 
Session,  I  feel  anxious  as  to  the  verdict  to  be 
returned.  If  you  think  the  pursuer  has  not 
made  out  his  case,  you  may  find  for  the  defen- 
der—-but  if  you  think  he  has  made  out  his  case, 
it  is  rdifficult  to  say  what  finding  you  ought 
to  return,  as  the  verdict  must  be  returned  to 
the  Court  of  Session,  for  that  Court  to  find  the 
law. 
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F«b.  f», 


Rankine 
M'Laren. 


If  a  g^ieral  issue  had  been  sent,  then  a  ver- 
dict upon  it  would  haye  been  a  warrant  for 
judgment  here.  The  issue  would  have  been> 
whether  the  defender  alone,  or  along  with  Mrs 
M'Kinnon,  undertook  to  pay,  and  the  Jury 
could  then  have  distinctly  found  one  way  or 
other ;  but  here  the  question  is  so  put,  that,  if 
the  Jury  make  a  return  in  terms  of  the  issue, 
it  would  be  putting  a  point  of  law  on  the  face 
of  the  verdict.  This  you  must  try  to  avoid, 
and  will  find  for  the  pursuer  or  defender,  ac- 
cording to  the  opinion  you  have  formed  on 
the  facts  and  circumstances. 


Verdict  "  For  the  defender. 


f» 


FuUarton  and  Rutherford,  for  the  Pursuer. 
Jeffrey t  Skene,  and  Gillies,  for  the  Defender. 
(Agents,  James  Mutherfird^  w.  s.  and  TThomas  Symey  w.  s.> 
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Circumstances  in 
which  a  person 
was  not  held 
liable  in  damages 
for  incarceratiag 
a  person  on  a 
caption  proceed- 
ing on  a  horniog 
with  an  erasure 
in  the  date. 


FRESEKT, 
THE  LORD  CHIEF  COMMISSIONER. 


Rankine  v.  McLaren* 

An  action  of  damages  for  incarcerating  the 
pursuer  by  virtue  of  a  caption  following  on  vi- 
tiated letters .  of  horning,  and  for  again  incar- 
cerating him  for  payment  of  the  same  debt. 
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D£FENC£. — There  was  no  malice,  real  or      {Unkini: 
constructive,  and  the  pursuer  suffered  no  ibii^     Maclabbn. 
mage*      The  trifling  mistake  for  which  the 
agent,  not  the  defender,  is  liable,  was  correct* 
ed  before  the  horning  passed  the  Sjjignet. 

ISSUES. 

<'  Whether,  on  the  24th  day  of  i^ril  1823, 
*'  the  pursuer  was  incarcerated  in  the  jail  of 
<*  Edinbui^h,  and  detained  therein  until  the  4th 
'*  day  of  July  1823,  by  virtue  of  letters  of  cap* 
<<  tion  following  upon  vitiated  letters  of  horn- 
^^  iug  and  poinding,  raised  at  the  instance  of 
'*  the  defender,  upon  a  bill  of  exchange,  for  the 
<<  sum  of  L.32, 17s.  4d.,  dated  the  14th  day  of 
*^  July  1817f  due  by  the  said  pursuer  to  the 
**  said  defender  ? 

<<  Whether  the  said  caption,  proceedii^  on 
<<  the  said  letters  of  homing,  was,  put  in  force 
<<  against  the  pursuer,  as  aforesaid,  to  the  loss 
**  and  damage  of  the  pursuer  ?" 


.    Cunningham  opened  the  case  for  .the  pur-* 
suer,  and  Moncreiffiov  the  defender. 

Lord  Chief  Commissioner.— «When  a  per- 
son is  imprisoned,  and  comes  with,  a  fair  case, 
I  have  never  found  a  Jury  indisposed  to  give 
him  reparation  for  the  actual  loss,  and  solatium. 
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Rakxins  But  when  a  pursuer  comes,  taking  advantage 
WJjAuturi  of  an-  accidental  error  as  the  foundation  of  his 
action,  and  attempts  to  buckle  to  it  a  claim  of 
damage,  I  am  persuaded  you  will  dispose  «f 
the  case  as  it  ought  to  be  disposed  of,  provided 
you  agree  with  me  in  thinking  that  no  damage 
has  been  sustained.  The  only  question  is  the 
manner  in  which  this  should  be  done. 

The  error  in  the  date  vitiates  the  document, 
'  but  then  there  is  no  malice  shewn,  and  law 
cannot  presume  malice  where  a  creditor  claims 
his  just  debt,  which  he  is  in  danger  of  losing  by 
prescription ,  bedde.,  ne  i»n.ge  ha.  ten 
proved.^  The  fact  is,  that  hd  was  imprisoned 
by  an  irregular  caption,  but  this  must  be  con- 
nected with  damage.  Some  cases  are  founded 
on  a  disposition  to  injure,  but  that  is  not  prdv- 
ed  in  this  case ;  others  are  founded  on  actual 
loss,  but  here  the  evidence  shows  that  none  was 
suffered. 

On  the  whole,  I  do  not  think  there  is  apy 
necessity  for  finding  nominal  damages,  which 
would  give  rise  to  a  question  whether  expences 
should  follow. 

Verdict — "  For  the  defender.** 

Cockburn  and  Cunningham,  for  the  Pursuer. 
Moncreiff'axid  J.  Miller,  for  the  Defender. 
(Agents,  Greig  and  Peddk^  w.  s.  and  David  Greig,  w.  s.) 
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PRESENT, 
THE  THREE  LORDS  COMMISSIONERS. 


Eahl  or  Fife 

EarlofFife^s 
Trustees. 


Earl  of  Fife  v.  Earl  of  Fife's  Trustees. 

CERTAIN  issues  were  tried  iti  this  case  in  Oc- 
tober 1816  and  March  1817,  and  the  verdicts 
returned  to  the  Court  of  Session.  An  appeal 
was  taken  from  the  judgment  of  that  Court, 
and  the  Lord  Chancellor  remitted  the  case, 
with  instructions  to  try  the  following  issue. 

ISSUE. 

**  Whether  the  instruments  of  trust-disposi- 
**  tion  and  deed  of  entail,  both  dated  the  7th 
**  day  of  October  1808,  sought  to  be  reduced, 
<*  being  in  law  probative  instruments,  were  not, 
<^  or  either  of  them  was  not,  the  deeds  or  deed 
*^-of  the  Earl  of  Fife  ?  and  whether  the  deed 
"  of  alteration  of  the  12th  day  of  November 
"  1808,  being  in  law  a  probative  instrument, 
**  was  not  the  deed  of  the  Earl  of  Fife  ?" 


1825. 
March  9. 


Finding,  that  an 
instrumentarj 
witness  not  hav- 
ing seen  the    ' 
subscription  of  a 
party  to  a  trust- 
deed  and  deed  of 
entail,  or  heard 
the  same  ac- 
knowledged, ren- 
dered them  not 
the  deed  of  the 
party. 

See  Vol.  I.  p. 
89,  &c. 


The  pursuer  produced  evidence  to  show  that 
Wilscm,  one  of  the  instriimentary  witnesses, 
did  not  see  the  deeds  of  the  8th  of  October 


1 1 
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Earl  of  Fife   signed  by  the  Earl  of  Fife,  and  that  he  did  not 
EablofVife's   hear  the  Earl  acknowledge  his  subscription. 

As  to  the  deed  of  November,  no  such  evidence 
was  given.  The  defender  did  not  give  any 
evidence. 

Cockbum^  for  the  pursuer.— The  question 
in  the  issue  is  simple,  but  there  are  various 
ways  in  which  this  may  not  be  the  deed  of 
Lord  Fife.  The  signature  may  be  forged, 
&c.,  or,  though  there  may  be  no  imposition, 
and  he  may  have  intended  to  execute  the  deed, 
he  may  not  have  done  it  legally.  This  is  i^« 
parently  a  probative  deed,  and  law  presumes  in 
favour  of  its  validity,  but  if  we  prove  that  it  was 
not  regularly  executed^that  Wilson,  one  of 
the  witnesses,  was  not  present  when  it  was 
aigned,  and  that  the  signature  was  not  acknow- 
ledged to  him,  then  the  fact  overcomes  the  pre- 
sumption. Indeed,  the  admission  that  the 
witness  did  not  see  the  grantor  sign  is  suf- 
ficient, as  a  blind  person  cannot  acknowledge 
a  subscription. 

But  it  is  said,  that,  by  the  act  1(581,  this  defect 
does  not  render  the  deed  null,  but  that  it 
merely  subjects  the  witness  to  a  penalty.  This 
is  a  point  for  the  Court,  and,  therefore,  I  sub- 
mit to  them  that  it  must  either  be  decided  or 
reserved. 


1825. 
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There  are  two  classes  of  cases,  from  which  I 
wish  to  separate  the  present — the  one  is  where 
there  has  been  ret  interventus — the  other 
where  the  granter  is  alive,  and  comes  and  ac- 
knowledges his  subscription,  in  which  case, 
there  is  a  personal  objection  to  his  challenging 
the  deed. 
'  It  is  admitted  that  the  deed  is  null,  provid- 
ed the  name  of  the  witness  is  not  subscribed, 
but  it  is  said  to  be  good,  provided  his  name  is 
there,  at  whatever  time  and  place  it  may  have 
been  added.  But  1540,  c.  IIT*  requires  a 
real  witness  to  the  signature,  and  1579  secures 
the  insertion  of  his  name  in  the  deed,  and  the 
subsequent  acts  secure  their  being  known. 
From  1579  to  l681,  there  are  many  cases  of 
deeds  being  reduced  on  account  of  the  absence 
of  the  witnesses;  and  the  question  now  is, 
whether  the  act  1681  alters  the  nature  of  a 
witness.  Practice  has  explained  what  isi  meant 
by  witness  in  the  statute,  and  the  clause  enact- 
ing the  punishment  has  remained  a  dead  let- 
ter. 

Sir  Geo.  Mack.  Obs.  on  1681— Bank.  I.  11,  28— 
Ersk.  in.  2.  IS— Stevenson  v.  Stevenson,  Novem- 
ber 1682,  M.  16886— Blair  v.  Peddle,  Feb.  12,  1684, 
M.  13942-^;. Young  v.  Ritchie,  Feb.  2,  1761,  M.  17047* 
— Bell  on  Testing  Deeds,  239* 

Another  more  numerous  class  of  cases  is 


Ea&l  of  Fife 

V, 

Eabl  of  Fifjb's 
Trustees* 
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eablofFife   liigi  where  the  deed  was  not  eut  down,  be- 
Eakl  of  Fife's   cnufie  the  Jitct  WHS  not  made  out-^but  if  the 

other  party  are  right  in  their  constructioiiy  the 
Court  ought  to  have  refused  a  proof  of  the 
fact. 

Syme  v.  Donaldson,  Nov.  23,  1708,  M.  16713 — 
Edmonstone  17.  Edmonstone,  Dec.  6,  1749,  M.  16901— 
Young  V.  Glen,  Aug.  2,  1770,  M.  16905 — Sibbald  v. 
Sibbald,  Jan.  18,  1776,  M.  169O6— Frank  O.Frank, 
July  9,  1793,  and  Nov.  3,  1795,  M.  16822— Condie  v. 
Buchan,  June  26,  1823.  2  Sh.  and  Dun.  432. 

Against  all  these  is  the  single  case  of  Smith 
V.  Bank  of  Scotland,  25th  January  1821 ;  in 
which,  however,  the  House  of  Lords  ex- 
pressly reserved  this  point.  In  Naismith  v. 
Hair,  the  testing  clause  stated  that  the  deed 
was  signed  and  sealed — the  Court  held  the  want 
of  the  seal  a  nullity. 

After  Mr  Cockbum  concluded,  Lord  Pit- 
milly  mentioned  the  cases  of  Campbell  v.  Ro- 
bertson, Nov.  1698,  M.  16887,  Walker  v. 
Anderson,  June  8,  I716,  M.  I6896,  where 
-  the  deeds  had  been  set  aside,  because  the  wit- 
nesses did  not  know  the  granter. 

Moncreiff,  for  the  defender, — There  is  here 
no  allegation  of  fraud  or  facility,  or  that  the 
late  Earl  was  not  fully  aware  of  the  contents  of 
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.  the  deed ;  but  the  pursuer  goes  upon  the  nar-    ^^^^  of  Fife 
row  ground,  that  one  of  the  instrumenttry  wit-   Eael  of  Fifs's 
nesses  was  not  present  at  the  time  the  deed  was        ^u^^^kh. 
siihscribed,  and  that  the  Earl  never,  in  words; 
acknowledged  his  subscription. 

The  points  of  law  decided  are  enumerated 
by  the  Lord  Chancellor,  and  it  is  then  laid 
upon  the  pursuer,  to  show  that  the  late  Earl 
did  n6t  know  the  contents  of  the  deeds,  but 
this  he  has  not  attempted,  and  the  presump- 
tion is,  that  he  did  know  them. 

There  are  two  views  of  the  authorities,  one 
entirely  for  the  Court,  the  other  mixed  with 
the  fact.  -  I  submit  to  the  Court  that,  suppos- 
ing the  whole  fact  alleged  by  the  pursuer  to  be 
true,  it  does  not  warrant  the  conclusion  that 
this  was  not  the  deed  of  Lord  Fife. 

In  1540,  there  is  nothing  of  this,  and  what 
is  said  in  1579  of  the  witnesses  being  present, 
applied  to  subscription  by  notaries,  where  the 
authority  to  subscribe  must  be  proved.  Thd 
act  l68l  does  not  require  the  presence  of  the 
witnesses,  only  they  must  subscribe,  and  hede*  r 
signed,  and  there  is  a  penalty  if  they  subscribe 
without  complying  with  its  provisions.  - 

There  are  only  three  cases  on  this  subject : 
that  of  Stevenson  is  so  dhort,  that  we  cannot 
discover  the  grounds  on  which  it  proceeded — 
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Eael  of  Fifx   that  of  Blair  was  a  case  of  forgery— ^d  Camp- 

Earl  OF  Fife's  belPs,  if  it  is  any  authority,  shows  the  absurdi- 
TausTEEs.      ^y  ^£  ^^^jj  ^  pj^^  ^  jj  jg  ^jg^  ^j^^  import 

of  the  statute  was  misunderstood,  and  the  case 

4 

is  reprobated.  Smith  v.  Bank  of  Scotland  is 
the  only  case  where  the  point  has  been  decid- 
ed, and  that  is  in  our  favour. 

The  object  of  the  statute  was  to  prevent 
fraud, — ^this  would  encourage  it.  Sir  Geoige 
Mackenzie  is  in  our  favour ;  and  it  is  clear  the 
object  of  the  act  was  to  enable  a  person  to 
prove  a  deed  against  a  party  denying  his  sub* 
scription.  The  object  of  the  statute  was  to 
support  a  true  deed,  as  well  as  to  cut  down 
a  false  one. 

The  only  direct  evidence,  in  this  case,  is  the 
instrumentary  witness  who  comes  to  swear 
against  his  own  act,  as  his  subscription  is  an  at- 
testation that  he  either  saw  the  subscription 
made,  or  heard  it  acknowledged — all  Judges 
have  agreed  that  such  evidence  is  to  be  most 
narrowly  sifted. 

Walker  v.  Adamsbn>  June  8»  17l6>   M.  l6S96— 
—Balfour  t?.  Aplin  and  Steel>  Bell  Test.  Deeds^  140 — 

I^RD  Chief  Commissioner.— The  judg- 
ment of  the  Lord  Chancellor  cleared  away  idl 
this,  and  we  are  not  here  trying  a  case  of  fraud. 
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Mancrdffi — Condie's  case  in  1833,  and  EarlofFifb 

Smith's  in'lSSl,  are  the  most  important  for  EarlofFifb's 

me  on  the  proof.  ^I^'- 

It  is  said  to  be  impossible  for  a  blind  person  |^^  j^f'26^ 

to  acknowledge  a  subscription,  but  if  that  is  the  ^?^\\ 

,  ^^  ,        *,  Condie  o.  Buch- 

ease,  there  is  no  use  in  this  trial,  as  it  is  admit-  »"•  J""^  2^« 

_      -  ,  .  1823.  2  Sh.  and 

ted  that  the  witness  was  not  present.  The  Dun.  432. 
statute  was  intended  to  support,  not  cut  down,^ 
a  probative  deed,  and  here  there  is  abundant 
acknowledgment  to  satisfy  the  statute.  Even 
as  Wilson  states  it,  the  case  is  not  near  so 
strong  as  Condie's  case,  and  he  is  contradicted 
by  other  witnesses. 

Lord  Chief  Commissioner. —^  After  so 
much  ability  has  been  shown  on  both  sides, 
and  when  so  much  law  has  been  stated  to  the 
Court,  and  so  many  cases  of  fact  rested  upon, 
as  if  one  case  of  fact  could  clear  up  another,  it 
is  necessary  for  me  to  warn  you  that  you  have 
only  to  attend  to  the  issue,  and  that,  on  the  deed 
in  November,  there  being  no  evidence  given, 
you  will  find  for  the  defender. 

It  is  unnecessary  to  detail  the  history  of  the 
case,  farther  th^n  to  say  that  it  was  carried  to 
the  House  of  Lords,  and  that  this  issue  was  di- 
rected, which  is  the  technical  method  of  ex- 
pressing what  you  have  to  try.     If  this  entail 
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V. 

Trustees. 


Earl  of  Fife  is  a  nullity,  it  Cannot  be  the  deed  of  Lord 
Earl  OF  Fife's   Fife — if  it.is  not  oxecuted  according  to  the 

form  of  law,  it  is  no  deed,  and,  therefore,  it  is 
not  his  deed. 

The  question  is  not  whether,  physically,  he 
put  his  signature  to  this  paper,  but  whether  it 
is  a  legal  deed  ?  This  is  not  the  issue  of  the 
party,  but  was  prepared  in  the  House  of  Lords, 
and,  in  directing  it,  the  Lord  Chancellor  anxi- 
ously states  that  this  writing  is  a  probative  deed. 
Why  is  it  so  anxiously  stated,  that  this  is 
probative  ?  The  reason  is,  that,  by  the  law  of 
Scotland,  a  probative  instrument  bears  faith 
every  where,  unless  it  is  set  aside.  It  is 
good,  but  is  voidable,  and  the  question  here  is, 
whether,  on  all  the  circumstances  of  the  case 
proved,  it  is  void  ?  The  law  you  must  take  as 
direction,  hot  as  reasoning ;  but  you  will  con- 
sider the  evidence,  and  there  must  be  such 
credible  evidence  as  satisfies  you  that  the  pur- 
suer has  made  out  the  burden  of  proof,  the 
whole  of  which  lies  decidedly  upon  him.  It  is 
agreed,  in  this  case,  that  Wilson,  the  witness, 
did  not  see  the  deeds  subscribed ;  and,  there- 
fore, the  point  to  be  proved  is,  whether  the  Earl 
acknowledged  his  signature  to  him  ? 

Here  the  first  question  is,  .Was  it  vocally  ac- 
knowledged?   It   is   admitted  that   the  sub-- 
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scribing  was  not  seen,  and  it  is  proved  that^  EAEEorPrrB 
there  was  no  vocal  acknowledgment.  This  is'  EAKiltViM^ 
a  second  step  the  pursuer  has  made,  which  re- 
duces the  case  to  one  of  acknowledgment  by 
facts  and  circumstances.  The  question  is,  whe- 
ther the  pursuer  has  brought  such  evidence  as 
satisfies  you  of  the  non-acknowledgment?  I 
cannot  draw  the  conclusion  that  there  is  no 
evidence  on  the  part  of  the  pursuer,  and  there* 
fore  I  submit  Wilson's  testimony  to  you;  it 
must,  however,  be  strictly  examined,  but,  as  he 
swears  positively,  if  you  believe  him,  the  ver- 
dict-must be  for  the  pursuer. 

It  is  material  in  weighing  his  testimony, 
to  consider  that  he  comes  to  give  evidence 
against  his  own  subscription,  and,  therefore,' 
his  credit  is  to  be  most  anxiously  weighed.  I 
can  quote  here  the  authority  of  the  Lord  Chan- 
cellor. Lord  Mansfield  and  Lord  Kenyon 
said  they  must  admit  such  a  witness,  but  that 
they  would  not  believe  him.  But  the  Lord 
Chancellor  said  (on  sounder,  ground)  that  he 
would  receive  such  a  witness  with  the  utmost 
jealousy  and  anxiety  to  sift  his  testimony. 

It  is  a  most  important  step  setting  aside  a 
deed,  and  is  not  to  be  done  on  loose  grounds. 
It  is  impossible  for  me  to  say  that  Wilson's 
conduct  is  quite  correct,  and  he  is  in  the  situa- 
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BablovFivi  tion  described  by  the  Lord  Chancellor;  but 
SAM.orFxFx'8   still  you  must  consider  what  credit  is  due  to 

T^ufTsss^      him  in  the  circumstances  in  which  he  comes 

before  you.  You  will  consider  his  appearanc^^ 
the  circumstances  in  which  he  stands— -the  fact 
having  been  brought  to  his  recollection  at  a  re- 
cent date — ^his  having  given  the  same  evidence 
nine  years  ago — and,  on  the  whole  circumstan- 
cesi  you  will  consider  whether  his  evidence  is  to 
be  rejected.  He  is  not  here  a  single  witness, 
but  if  he  were,  there  are  circumstances  making 
it  proper  to  submit  his  evidence  to  you.  But 
there  is  another  witness,  in  some  respects,  in  a 
similar  situation,  and  as  his  testimony  differs, 
from  the  other,  as  to  Lord  Fife  coming  into 
the  room,  the  whole  evidence  will  require 
much  consideration.  There  are  a  number  of 
other  witnesses  brought  to  speak  to  other  facts, 
and  they  vary  in  certain  points,  which  proves 
that  they  are  not  in  combination,  it  being  a 
trite  observation,  that  witnesses  agreeing  in 
minute  and  unimportant  circumstances  shows 
previous  concert. 

You  will  consider  the  situation  in  which  the 
testimony  is  given.  We  are  now  in  1825,  and 
these  witnesses  are  speaking  to  facts  which 
took  place  in  1808,  and  if  you  think  this  suf- 
ficient to  account  for  these  differences,  then 
the  testimony  goes  to  support  Wilson.     The 
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day  on  wliich  the  facts  happened  was  a  marliied  s^^l  or  Fuk 
one,  being  the  day  following  the  last  rent-day  Eabl  of  FiFs't 
Lord  Fife  ever  attended.    They  knew  that  the      '^*'^""»- 
deeds  were  going  forward,  but  there  was  no- 
thing particularly  to  draw  their  attention  to  the 
facts  which  they  state,  and  there  is  a  remark- 
able discrepancy  in  their  testimony  as  to  Sir 
James  Du£f  being  there  at  the  time.    Still  there 
is  nothing,  on  cross-examination,  or  otherwise, 
affecting  the  characters  of  the  witnesses,  and  if 
you  credit  them,  their  evidence  tends  to  sup- 
port Wilson's  evidence. 

On  consideration  of  the  statutes  and  deci- 
sions, we  are  all  of  opinion,  that,  if  the  signa- 
ture was  not  acknowledged,  the  deed  is  not 
good  in  law.  This  leads  to  inquire  what  in 
law  is  an  acknowledgment  ?  I  lay  it  down  to 
you,  that  the  acknowledgment  must  be  clear 
and  explicit.  How  does  it  stand  here  ?  There 
is  undoubted  evidence,  (and  it  is  admitted,) 
that  there  was  no  acknowledgment  to  the  wit- 
ness in  words.  With  respect  to  any  other  ac- 
knowledgment, in  my  opinion,  it  must  be  clear 
and  explicit,  and  1  have  not  found  any  case  in 
which  a  virtual  acknowledgment  or  equipdlent 
has  been  sustained.  But  it  is  not  necessary  to 
carry  the  doctrine  so  far  in  this  case,  as,  ac- 
cording to  the  evidence  of  the  two  instru- 
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EabkofFifs  mentarj^  witnesses/  if  you  believe  either 'of 
E4KL  OF  Fife's  them,  it  does  not  appear  that  there  was  any' 
EU8TEE8.  acknowledgment  either  express  or  virtual.  Sup- 
pose Lord  Fife  was  in  the  room  with  Wilson, 
still  it  is  admitted  now,  in  terms  of  the  verdiet 
given  at  the  former  trial,  that  he  was  blind- 
he  sat  near  the  fire — Forteith  was  as  near  Wil- 
son, and  he  did  not  hear  the  dictating  the  test-' 
ing  clause ;  and,  in  these  circumstandes,  it  woiild' 
be  going  far  to  say  that  the  signature  w»*ac- 
knowledged,  but  you  are  to  say  whether  it  Has 
or  not. 

This  is  a  plain  dry  question  for  a  Court  of 
Justice,  and  you  are  not  to  consider  it  in  refer- 
ence to  the  nature  of  the  deeds,  or  the  pro-' 
priety  of  the  provisions  which  they  contain.  It 
is  a  probative  deed  on  the  face  of  it,  aild;  as 
suchj  law  leans  to  support  it ;  but  if  the  wit- 
ness neither  saw  it  subscribed,  nor  heard  or  ob- 
tained a  distinct  acknowledgment,  then  your 
duty  is  to  draw  the  conclusion,  that  the  late 
Lord  left  a  nullity  behind  him,  and  that  there 
should  be  a  verdict  for  the  present  Lord. 

Thomson. — We  beg  to  except  to  the  direc- 
tion: ' 

1.  That  if  there  was  no  acktiovvledgmeiit,^ 
there  was  no  deed.  ^ 
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^  That  acknowledgment  must  be  clean:  and       ^i^^^'s 
explicit.  ■  "  ■  .DicKi£. 

His  Lorddiip  then  read  to  the  Jury  his  di- 
,rec^ns  upon  the  point  in  the  terms  above 
stated. 

Verdict — ''  Finding  that  the  instruments  of 
<*  trust-disposition  and  deed  of  entail,  both 
<Vd<M;ed  the  7th. day  of  October  1808,  were  not 
<*  ^the  deedapf  the  Earl  of  Fife ;  and  with  regard 
<*  to  the  deed  of  alteration  of  the  12th. day  of 
"  November  1808,  they  find  for  th^  defen^- 
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«/.  A,  Murray,  Jeffrey,  Cockbum,  and  Robertton,  for 

the  Pttirsu^. 
Thornton,  Mcncrdff,  and  FfiUarton^  for  the  Defenders. 

(Agents,  Walter  Cook,  w.  s.,  and  Jamet  JolHe^  w.  s.) 
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Dickie  v.  Dickie. 


182& 
July  12. 


Finding  for  the 

An  action  of  damages  against  a  brother  of  the  Jti^  !f^J!^. 
pur^suer,  and  the  medical  person  who  granted  mentbroi^btby 
a  certificate-.the  Sheriff,  and  several  other  in-   ^Sa^!*"" 
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DiCKIl 


Incompetent  to 
impeach  inci- 
dentally A  pro- 
ceeding in  the 
Court  of  Session, 
or  to  show  that 
DO  authority  was 
given  for  the  ap- 
plication to  that 
Court. 


diTiduals,  for  having  caused  the  pursuer  to  be 
confiaed  as  a  lunatic. 

Defence.-— The  general  defence  was,  that 
the  pursuer  was  insane.  There  were  separate 
defences  for  the  Sheriff,  abd  some  of  the  other 
defenders. 

Issues. 

The  question  in  the  issues  was,  whether  the 
pursuer  was  of  sane  mind,  and  whether  the  de- 
fenders caused  him  to  be  apprehended  and  con- 
fined ai^  a  lunatic  ?  &c. 

After 'several  witnesses  had  been  examined, 
it  was  proposed  to  give  evidence,  that  the  bro- 
ther of  the  pursuer  had  got  possession  of,  and 
misapplied  the  funds  of  the  pursuer ;  and  it 
was  afterwards  proposed  to  call  the  brother  of 
the  pursuer  to  prove  that  he  gave  no  authority 
for  the  application  to  the  Court  of  Session. 

Jeffrey. — That  was  a  regular  proceeding 
under  authority  of  the  Court  of  Session. 

Lord  Gillies. — That  proceeding  is  unim- 
peached,  and  unimpeachable.  The  present 
case  depends  entirely  on  the  sanity  of  the  pur- 
suer. 
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It  is  a  very  serious  and  delicate  question  for 
the  Court  and  Jury,  and  we  have  a  right  td 
expect  evidence  of  persons  of  skill*  The  evi- 
dence of  the  witnesses,  coachmen  and  others, 
we  have  hsEd,  though  perfectly  respeetahle,  is 
not  such  as  we  are  entitled  to  expect.  I  think 
you  should  go  to  the  important  part  of  your 
case,  and  produce  medical  evidence. 

A  gentleman  appears  in  another  Court  with 
the  same  authority  as  the  counsel  appear  here, 
and  can  I  take  evidence  as  to  their  having  ap- 
peared without  a  written  mandate. 

Napier^  for  the  pursuer. — This  is  a  most 
distressing  case,  as  the  pursuer  was  taken  up 
by  the  police  when  df  unk,  and  was  carried  to  a 
lunatic  assylum.  The  person  who  certified 
him  insane  was  not  a  qualified  surgeon ;  and 
the  SheriflP  improperly  granted  the  warrant. 
The  pursuer  is  entitled  to  damages,  whether 
the  parties  acted  from  malice,  interest,  or  care- 
lessness. 

Jeffrey. — The  case  has  been  improperly 
narrowed,  by  calling,  as  parties,  those  who  could 
have  best  given  evidence.  There  is  no  ques- 
tion here  on  the  violation  of  the  statute,  and 
the  Sheriff  is  not  liable  unless  he  acted  mali- 
ciously, and  none  of  them  are  liable  here^ 
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The  property  was  well  managed,  and  a  dis- 
chaige  granted. 

Pyper.— The  defenders  are  bound  to  prove 
insanity.  We  found  on  the  act,  to  show  what 
the  qualification  of  the  medical  person  should 
be,  and  that  the  negligence  of  the  Sheriff 
amounted  to  what  the  law  holds  malice.  Pit- 
cairn  V.  Deans,  1 8th  February  171^* 

Lord  Gillies.^— Did  the  libel  in  that  case 
charge. 97ia/ic^?  That  case  does  not  ^ warrant 
the  conclusion  ;  it  does  not  support  a  case  where 
malice  is  alleged. 

jpyjj^r.— There  are  others.  Anderson  v. 
Ormiston,  &c.  3d  January  1750,  M.  139*9; 
Bell  V.  Baillie,  2d  November  1 744,  M.  13951  ; 
Ersk.  IV.  4,5,  and  31,  Steel  v.  Ramsay,  14th 
February  1745,  M.  13952. 

Lord  GfLLiES. — I  am  sorry,  almost  asham- 
ed of  the  length  of  time  occupied  with  this 
case,  which  I  consider  as  one  not  of  much  dif- 
ficulty. The  regular  form  of  finding  insanity, 
is  by  a  cognition  before  a  Jury  ;  and,  in  that 
case,  the  observations  as  to  the  omis  probands 
apply,  but  that  proceeding  is  seldom  resorted 
to,  exc^  where  there  is  considerate  proper* 
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ty,  and  is  not  resorted  to  in  the  common  case,        i>ickis 

•  IF* 

where  measures  must  be  taken  immediately       Dlckib. 
for  the  sake  both  of  the  individual  and  of 
others. 

A,  prosecution  of  the  nature  of  the  one  now 
befcpre  us,  is  unprecedented  in  Scotland^  and 
there  have  been  few  even  in  England.  Little 
information  is  to  be  got  from  such  as  have  been 
.tried,  as  they  are  cases  of  the  blackest  kind. 
This,  on  the  contrary,  is  an  accusation  not  of 
<Hie>  but  of  a  number  (seven)  of  persons,  and 
some  of  them  of  ^  the  most,  amjable  dispositions^ 
of  a  combination  against  this  individual,  and 
all  without  the  sfnallest  proof  as  to  any  of  them. 
None  of  them  have  any  interest  except  the 
brother,  and  he  could  gain  nothing  by  his  si* 
tuation  of  &ctor  loco  tutoris. 

It  is  clear,  in  this  case,  that,  if  the  defenders 
truly  and  bona  fide  held  this  person  to  be  in* 
sane,  or  had  any  rational  and  tolerable  ground 
for  acting  as  they  did  on  every  principle  of  jus- 
tice and  humanity,  it  is  evident  that  they  are 
not  liable  for  having  exceeded  their  duty.  If 
they  had  reasonable  ground,  and,  still  more,  if 
they  had  sure  ground  for  believing  him  insane, 
the  pursuer  has  no  case. 

It  is  impossible  to  say  the  proceedings  were  - 
quite  regular,  but  the  act  prescribes  the  pesial- 
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ties,  and  these  may  be  sued  for  whetlier  the 
person  is  sane  or  not,  and  though  the  proceed- 
ing may  have  been  for  the  benefit  of  the  person 
confined. 

The  proceedings  as  to  the  property  of  the 
pursuer  were  necessary  and  proper,  and  from 
the  certificates  obtained  in  that  proceeding,  and 
of  the  late  Dr  Gregory  at  a  subsequent  period, 
I  cannot  entertain  a  doubt  of  his. being  insane. 
Something  was  said  as  if  Dr  Gregory  -had  seen 
a  different  individual.  I  confess,  an  accusation 
of  a  criminal  fraud,  brought  forward  in  this 
manner,  fills  me  with  astonishment* 

It  is  only  by  proof  of  fraud,  or  such  negli- 
gence as  amounts  to  malice,  that  damages  can 
be  given  in  this  case,  and  you  must  say  whe- 
ther you  think  either  proved — ^to  me  it  appears 
that  there  is  not  a  vestige  of  either. 

Verdict—"  For  the  defenders  on  all  the 
"  issues.^' 


Typer^  NapUrt  and  Maidment,  fi>r  the  Pursuer. 
Jeffretf,  Cockbum,  and  A,  Wood,  for  the  P^f^nders. 
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Go&oon's 
•iMMi^  Executors. 


PHESEKT,  DtJNLOl* 

LORD  PITMILLT. 


GoBDON^s  Executors  v.  Dunlop.  i82«- 

July  13. 

An  action  of  damages  against  the  trustee  on  a  circumstances  in 

wDicii  A  trustee 

sequestrated  estate  for  having  caused  the  pur-   T^  °?^  ^^^ 
suer  to  be  apprehended  and  detained  for  some   mages  for  incar- 

X  •  n  •  t  cerating  a  penon 

hours  by  virtue  of  an  uicona|ietent  decree  of  on  a  decree  of  an 

.t       r    3         A  J     *     1  incompetent 

the  Judge- Admiral.  court. 

DEFBNCE.«^The  defender,  in  discharge  of 
his  duty,  was  bound  to  put  in  force;  the  decree 
which  he  got  from  the  bankrupt. 

ISSUES. 

The  issues  contained  admissions  th^t  the  de- 
fender was  trustee  on  a  sequestrated  esta^t?^— 
that  Mrs  Gordon  was  apprehended  at  his  in- 
stance, by  virtue  of  a  decree  obtained  by  the 
bankrupt  in  the  Admiralty  Court-^that  the  4^ 
cree  had  since  been  set  aside  to  the  Court  of 
Session,  and  decree  of  repetition  pronounced  ip 
favour  of  the  pursuer. 

The  question  then  was.  What  loss  and  da- 
mage the  pursuers  had  su£feied  in  coAs^quence 
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Gordon's      of  the  Admiralty  decree  having  been  put  in 

Executors  •=»  i 

force. 

An  objection  was  taken  by  the  defender  to 
the  question,  whether  the  bankrupt  had  said 
that  the  decree  was  not  to  be  put  in  force. 

Lord  Pitmilly. — I  think  I  must  admit  the 
evidence. 

The  defender  afterwards  tendered  the  bank- 
rupt as  a  witness ;  to  which  it  was  objected, 
that  he  is  undischarged. 

On  the  other  side,  it  was  maintained,  that 
the  action  was  against  the  trustee  personally, 
and  that  the  bankrupt  had  no  direct  interest  in 
the  result  of  this  case. 

Lord  Pitmilly. — I  think  he  is  not  admis- 
sible. He  is  an  undischarged  bankrupt,  and 
this  is  an  action  by  which  his  estate  may.  be  di- 
minished. 

Jeffrey  and  Brownke  maintained.  That  da- 
mages must  be  found. 

Cockbum  admitted.  That,  if  carelessly  read, 
the  issue  might  imply  this,  but  maintained 
that  the  defender  was  bound  to  act  as  he  did. 

Lord  Pitmilly.— r This  case  has  detained 
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you  longer  than  I  expected,  and  there  is  some 
nicety  in  it,  but  I  am  of  opinion  that  you  must 
find  a  verdict  for  the  pursuer ;  but  there  is 
every  thing  to  extenuate  the  blame  of  the  de- 
fender. 

It  is  clear  from  the  way  in  which  the  issue  is 
drawn,  that  you  must  find  against  the  defender, 
as  the  question  is  not  whether  damage  was  suf- 
fered, but  what  loss  and  damage  ?  Independent 
of  the  construction  of  the  issue,  this  is  clear,  as 
Mrs  Gordon  was  apprehended  for  a  debt  that, 
so  far  as  appears,  was  not  due  by  her ;  and  if 
she  was  apprehended  for  a  debt  not  her  own, 
that  was  an  illegal  act,  and  must  infer  damage. 
Being  a  decree  of  an  incompetent  court,  I 
would  not  have  held  sufficient,  as  it  is  a  com- 
mon practice  to  bring  such  cases  before  the 
Admiralty  Court ;  but  the  pursuer  being  appre- 
hended, and  in  the  hands  of  a  messenger  for  a 
debt  not  her  own,  entitles  her  to  a  verdict.  A 
person  ought  to  be  cautious  in  apprehending 
another,  but  there  was  every  thing  in  the  con- 
duct of  Mrs  Gordon  to  diminish  the  damages  ; 
and  if  the  defender  had  been  able  to  prove  that 
he  sent  the  letters  that  were  mentioned,  the  ver- 
dict might  have  been  for  him ;  as  a  person  receiv- 
ing such  letters,  and  not  answering  them,  must 
take  the  consequences.     A  Bill  of  Suspension 


Gordon's 
Executors 

V. 
DUNLOP. 
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was  proper,  bat  not  necessary  to  entitle  the 
party  to  damages,  as  every  one  ought  to  be  can* 
tious  in  using  diligence. 

I  could  wish  the  case  had  not  been  brought ; 
and  if  the  defender  were  personally  liable, 
scarcely  any  sum  would  be  too  small^for  the 
damages. 


Verdict— -<^  For  the   pursuers.*~Damages 
"  L.  10." 


Jeffrey  and  Brownlee  for  the  Pursuers. 
Cockburn  and  Robertson  for  the  Defender. 

(Agents,  Gilbert  Lang  and  Mackenzie  ^  Ifmet^  w.  8.) 


PUJESENT, 
LORD  PIT  HILLY. 
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July  16. 

Finding  for  the 
defender  on  two 
issues,  one  as  to 
a  deed  being  the 
deed  of  a  party, 
the  other  as  to 
the  property  be- 
ing conveyed  in 
trust. 


Scott  v^  Wilson. 

Reduction  of  two  deeds  on  the  ground  of  fa- 
cility^ fraud,  and  intoxication  ;  or  to  have  it 
found  that  they  conveyed  the  property  in 
trust. 

Defence. — The  conclusions  of  the  sum- 
mons are  inconsistent ;«— trust  can  only  be 
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proved  by  writ  or  oath,  and  no  such  proof  is 
ofifered. 


ISSUES. 

<<  Whether  the  release  and  assignation,  dated 
the  11th  September  1815,  and  now  sought 
to  be  reduced,  and  the  supplementary  dispo- 
^*  sition  and  assignation,  dated  the  7th  October 
**  1815,  also  sought  to  be  reduced,  were  not, 
'*  or  either  of  them  was  not  the  deeds  or  deed 
^  of  John  Chalmers,  some  time  butcher  in  Al« 
**  loa,  and  now  residing  in  Edinburgh  ?  Or, 
<*  Whether,  at  the  time  of  receiving  the  said 
**  deeds,  or  either  of  them,  the  said  John  Wil- 
**  son  agreed  to  hold  the  property  conveyed  by 
'*  the  said  deeds  in  trust,  for  behoof  of  the  said 
**  Mai^ret  Newlands  ?" 


This  case  was  in  Court  for  a  considerable 
time,  on  a  summons  concluding  merely  to  have 
the  deeds  reduced  and  set  aside;  and  special 
issues  were  framed.  But  a  new  summons  was 
brought  containing  other  grounds  of  reduction, 
(facility)  and  the  conclusion  for  having  it 
found  that  the  deeds,  if  genuine,  were  granted 
in  trust. 

A  motion  was  made  in  May  18S1,  before      ^f^^'g 
Lords  Chief  Commissioner  and  Pitmilly,  to  hold 
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Before  return- 
iog  a  case  to 
the  Court  of 
Session  on  the 
ground  of  delay, 
the  Jury  Court 
will  judge  of  the 
probability  of 
the  party  being 
held  as  confess- 
ed. 


the  pursuer  confessed  for  not  proceeding  to 
trial. 

J^rejfj  for  the  ptirsuer. — The  delay  has 
been  reasonable,  and  the  Court  ought  to  con- 
sider and  decide,  whether,  in  the  circumstan- 
ces, it  was  reasonable  or  not,  as,  in  another 
case,  the  First  Division  held,  that,  by  the  case 
being  transmitted,  they  acted  ministerially  in 
holding  the  party  confessed. 

Moncreiffi — The  summons  was  raised  in 
18179  and  the  question  is,  whether  we  are  not 
entitled  to  a  remit,  as  it  is  only  the  Court  of 
Session  can  judge  of  this  ? 

Lord  Chief  Commissioner.— ^The  case 
was  sent  here  in  May,  and  the  issues  were  set- 
tled on  the  21st  of  June  1820.  It  is  now  in  a 
very  singular  situation,  and  we  must  exercise 
our  discretion  on  the  subject,  otherwise  it  is 
vain  to  argue  it.  If  the  Court  of  Session  alone 
are  to  judge,  then  we  must  send  it  back ;  but 
it  is  said  that  they  hold  themselves  bound  to 
put  in  force  the  regulation,  merely  on  the 
ground  of  our  having  transmitted  the  case. 
If  the  case  is  sent  back,  the  question  is,  whether 
the  Lord  Ordinary  should  exercise  his  discre- 
tion, or  whether  the  discretion  should  be  exer- 
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cised  here*  The  nature  of  the  case — ^the  necessi-^  soott 
ty  of  examining  the  trustee  in  London-~and  it  Wilson. 
having  been  necessary  to  change  the  agent — 
are  all  circumstances  accounting  for  the  delay, 
and  leading  us  to  think  that  the  same  decision 
which  we  now  give  would  be  given  in  the  Court 
of  Session,  and  if  so,  the  additional  expence 
occasioned  by  the  transmission  would  be  unne- 
cessary. 

We  have  s6en  sufficient  to  induce  us  to  call 
on  the  party  to  tfy  next  Term,  or  immediately 
after  i  and^  a  very  strong  case  must  be  made 
out  to  induce  us  to  delay  the  case  again. 

At  the  trial  agency  was  objected  to  a  wit*    a  person  incom- 

1111  1  /»    1         petent  as  a  wit. 

ness  who  had  been  present  when  some  of  the   ness  if  present  at 

'  .  the  precognition 

Other  witnesses  were  precognosced,  and,  on  a   of  others. 
hint  from  the  Court,  the  pursuer  did  not  insist 
on  his  being  examined. 

A  witness  being  called  to  prove  what  New- 
lands,  the  wife  of  Chalmers,  had  said  of  the  post- 
nuptial contract  of  marriage,  by  which  the  pur- 
suer was  appointed  trustee^  and  upon  which  his 
title  to  pursue  depended. 

Jeffrey. — ^The  title  to  pursue  has  been  sus- 
tained, and  the  defenders  are  not  entitled  in- 
cidentally to  question  it. 

Moncreiff. — The  deed  is  connected  with 


522 


CASB8  TRIED  IN 


July  15, 


A  letter  from  a 
trustee  who  is  a 
party  in  the 
cause,  and  had 
been  agent  in 
another  cause  for 
the  person  in- 
terested in  the 
trust,  is  not  evi- 
dence. 


this  iflsue»  and  it  is  not  as  questicming  the  title 
of  the  pursuer* 

Lord  Pitmillt. — I  think  Mr  Moncreiff 
has  stated  sufficient  reason  for  allowing  the 
question. 

A  letter  was  tendered  in  evidence  from  the 
late  Mr  Berry»  one  of  the  trustees,  giving  an 
account  of  a  meeting  with  the  defender  Wil- 
son. 

J.  A.  Murray  J  objects.— This  is  not  an 
oath,  but  a  letter  from  the  agent  to  the  party, 
and  cannot  be  evidence  in  his  favour. 

Jeffrey. -^Thj&  is  not  an  oath,  but  the 
writer  is  dead.  The  letter  was  written  two 
years  before  the  action  was  brought,  when  he 
was  not  a  trustee,  and  had  no  bias ;  before 
his  death,  the  writer  renounced  all  benefit. 
The  only  ground  is,  that  he  was  agent  in  an- 
other case,  but  that  was  not  with  this  defender. 
It  was  always  held  that  this  might  be  used  in 
proof  of  fraud,  and  we  hope  the  Court  will  also 
receive  it  in  proof  of  the  trust. 

Moncreiff. — If  this  is  admitted,  ai^y  one 
may  make  evidence  in  the  prospect  of  bringing 
an  action.  He  was  agent  in  support  of  an  in- 
terest adverse  to  the  present  defender*    We 
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have  reason  to  complftin  bf  un  isnie  as  to  trust 
haviJtig  been  granted. 

* 
Lord  PiTMtz.Lr.— This  is  a  nice  and  diffi« 

cult  pointy  and  I  wish  I  had  had  more  time  to 
consider  it.  This  is  cleariy  inadmissible  in 
proof  of  the  trust»  but  I  cannot  reject  evi- 
dence of  fraud.  Had  the  trust-deed  been 
granted  before  the  letter  was  written,  I  could 
not  have  received  it,  and  the  case  might  have 
been  preparing  at  the  time,  though  he  was  not 
then  a  trustee.  His  being  agent  before  this 
letter  was  written,  and  afterwards  becoming 
trustee  is  alsp.  9  strong  circumstance,  and  how 
is  it  made  out  that  his  heir  is  not  liable  for  ex- 
penees  ?  If  he  had  only  been  trustee,  it  might 
not  have  been  sufficient ;  but,  on  the  whole, 
though  the  point  is  nice  and  difficult,  I  do  not 
think  myself  entitled  to  receive  the  letter. 

Jejffrey. -T'This  is  a  case  peculiarly  fit  for 
a  Jury,  as  the  conclusion  is  to  be  drawn  from  a 
true  construction  of  the  circumstances,  rather 
than  from  any  legal  question,  or  the  credit  due 
to  any  witness.  The  practical  question  is, 
whether  this  was  a  transaction  by  which  two 
stupid  people  were  deprived  of  a  patrimony  of 
L.  7OQO,  by  a  designing  cattle-dealer,  for  the 
sum  of  L.  100  ? 
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Scott  The  issue  IS  general,  and  comprehends  every 

Wilson.      valid  ground  of  objection  to  this  as  the  legal 

^"^^^"'^      deed  of  the  party,  whether  it  is  challenged  on 

the  ground  of  incompetency — ^of  the  want  of 

witnesses — of  fraud — or  of  facility,  fraud,  and 

Maitiandv.         circumvcution — error  in  substantiaUbus — and 

Ferguson,  Feb. 

13, 1729.  enorm  lesion.    Cases  have  been  decided  which 

Mackay  v.  Max.   clcarly  provc  that,  though  no  one  of  these  se- 

well  Nov.  24  . 

1752.  M .  4963.  paratcly  may  be  suflScient  to  cut  down  a  deed, 
fo?d,Tury  28!^"   Still,  when  taken  together,  they  may  be  suflSi- 

1730.    1  Ste.  •      .  , 

and  Cra.  App.         ClCnt. 

L^g'w^'^Tayior,  I*  ^^  ^^^^  ^^^  sccond  issuo  cau  ouly  be  proved 
i"sh.  Md^fili.  "^y  ^**^  ^^  ^^'^  ^^  party,  but  the  statute  does 
^^  «  not  apply  to  cases  of  fraud  like  the  present,  and 

even  the  writings  very  nearly  prove  it. 
.  Moncreiff. — This  is  a  singular  case.  It  is 
a  reduction,  not  by  tlie  party,  though  he  is 
alive,  but  by  others ;  and  after  the  case  was  set 
down  for  trial,  and  delayed  on  an  offer  of  com- 
promise,  this  new  action,  with  inconsistent  con- 
clusions, is  brought,  the  issues  in  which  de- 
stroy each  other. 

.  The  deed  in  favour  of  the  pursuers  is  dated 
in  1816,  and  shows  that  they  did  not  believe 
this  man  facile.  But  it  is  said,  the  issue  is  suf- 
ficient to  try  the  case,  whether  the  deeds  were 
fair  or  fraudulent,  and  to  enable  the  party  to 
try  his  case  on  the  various  circumstances,  sepa- 
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lately  or  complexly.    My  view  is,  that  it  is  in-        s<^ott 
tended  to  cover  every  ground  of  reduction  that      Wilson. 
is  legal  and  relevant,  and  that  is  set  forth  in 
the  summons  and  condescendence. 

Here  the  allegation  is  not  incapacity,  or 
such  error  in  suhstantialibus  as  is  sufficient; 
but  the  case  is  one  of  facility,  circumvention, 
and  enorm  lesion.  Fraud  is  out  of  the  case. 
There  is  no  evidence  of  facility,  and  facility  by 
itself  is  not  sufficient ;  neither  is  inadequacy 
of  the  consideration  proved,  and  they  have  not 
proved  the  amount  of  property  conveyed. 

By  1696,  c.  25,  proof  of  trust  is  incom* 
patent,  except  by  the  oath  of  the  trustee.  I  ad- 
mit, that,  if  the  deed  is  set  aside  on  the  ground 
of  fraud,  this  does  not  apply. 

Wight's  case  was  exactly  the  same  with  the 
present,  and  there  was  a  case  tried  at  Dum- 
fries. But  it  is  impossible  to  argue  from  one 
case  of  this  sort  to  another. 

Lord  Pitmiliy. — The  general  nature  of 
this  case  is  simple,  and  there  is  no  such  di^r- 
ence  of  opinion  on  the  point  of  law  as  .tp 
require  much  explanation.  The  pursuer  insists 
on  the  total  reduction  of  two  dciedi  on  t|ie 
ground  of  facility,  fraud,  and  circumvention, 
and  enorm  lesion,  and  he  must  prove  them  a}! 
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Scott       to  succeed  m  a  teduclKni.    fiot^  if  he  Udi^  m 
WiLBoir.      thisp  he  maintamft  that  the  eoivpeyaoee  waa  in 
trust. 

The  first  issue  k  veiy  general,  and  the  qnes» 
tion  in  it  is,  whether  this  w^  legally  the  deed 
of  Chalmers  ?  or/  lusr  expressed  by  the  counsel, 
it  applies  to  all  the  grounds  oi  reduetioiip  in  so 
6r  as  they  are  relevani,  and  as  they  ore  stated 
in  the  summons. 

In  this  case  the  question  is,  whether,  on  at* 
tending  to  the  evidence,  these  deeds,  in  your 
opinion,  were  obtained  fa^  fraud  and  eirciimvea- 
tion  operating  upon  a  weak  and  .fiKiile  mind, 
and  are  to  the  great  pVejudice  of  die  grlmter? 
If  you  areof  opinon  that  all  these  points  are  made 
out,  then  your  verdict  will  be  ftur  the  pursuer) 
but,  if  all  three  ai^  not  made  out,  then  your 
verdict  will  be  for  the  defender.  The  pursuer 
must  make  out  facility  to  the  extent  law  holds 
necessary — he  must  also  prove  lesion-^^^nd  like- 
wise that  all  was  done  by  fraud  and  circumven* 
tion.  Facility  to  a  great  extent,  and  lesion  to  the 
greatest  amount,  are  not  sufficient  without  fraud 
and  circumvention ;  for,  unless  a  person  is  in 
such  a  state,  that,  if  he  were  taken  before  a 
Jury,  he  would  be  cognosced  as  a  lunatic  or 
idiot,  he  is  held  capable  of  managing  his  own 
affiiirs.     At  the  same  time,  if  the  facility  and 
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kaion  are  graatt  then  slighterproofof  ffaud  and 
carcumvestba  are  sufficienty  whiich  is  the  only 
limitation  I  can  make  of  the  doctrine,  when  ap* 
[died  to  the  pecaliar  eirciimstances  of  this  cause. 

This  being  the  caae,  yon  must  take  the 
whde  eyidence  for  the  punuer  into  considerap 
tion  on  the  three  points.  It  is  not  suffix 
dent  that  you  disapprove  of  the  deeds,  buty 
taking  the  law  kid  down,  you  must  consider  se- 
parately the  evidence  of  the  three  points. 

The  evidence  of  lesion  is  not  extensive, 
or  very  precise,  but  is  sufficient  to  show  that 
the  sum  given  was  inadequate. 

The  import  of  the  evidence  of  facility  (which 
his  Lordship  read)  is,  that  this  man  was  easily 
led,  though  there  is  also  evidence  of  an  oppo- 
site description. 

The  chief  point  is,  whether  there  was  fraud 
and  circumvention  in  obtaining  the  deeds? 
Was  Wilson  aware  of  the  decision  of  the  Privy 
Council,  and  Chalmers  ignorant  of  it  ?  Did 
Wilson  or  Chalmers  press  the  bargain?  Was 
Chalmers  kept  in  a  state  of  intoxication, 
or  was  advantage  taken  of  his  being  addict- 
ed to  it  ?  The  transaction  may  not  be  pro- 
per or  commendable,  but  you  must  look  nar- 
rowly to  it  before  you  find  fraud.  His  Lord- 
ship then  stated  the  facts  which  led  him  td^the 
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9im^.       Qoncliuion,  4;lut  n(f  maivof  piofNve  fa|liiigi%wald 
Vfij^om^     approve  of  such  a  timisacttoiiy  but  thst  iM  wmm 
question  for  the  Jury,  whether  the  liftngartieti 
Gould  be  held  fmudulent  ?  and  he  remaricodit 
that  the  second  deed  confirniing  the  first,  4U]d, 
executed  without  any  fraudulent  concealmenUi 
after  Chalmers  was  fully  apprised  of  the  dfiti^i 
sion  of  the  Privy  Council,  and  of  all  the  otfior^ 
facts,  could  not  be  overlooked  by  the  Jury»  .    < 
Upon  the  second  issue  the  question  is,  whetii^ 
the  deeds  were  not  for  Wilsen,  hutimtrftft? 
The  evidence  on  this  subject  infKygo.tp.jshflpjlh 
scheme  under  the  first  issue,  but  is  not  suffici- 
ent to  prove  trust.      But  it   is  unnecessary 
to  state  this,  as  I  am  bound  to  say  there  is  no 
evidanee  of  trust,  as  that  camKit  faefiMNtd'by 
parol  evidence,  but  by  writ  or  oath.     I  there- 
fore have  not  the  least  hesitation  in  stating 
that  there  is  no  legal  evidence,  and  in  advmn^ 
you  to  return  a  verdict  for  the  d^ender  on  th& 
issue. 

Verdict — "  For  the  defender  on  both  the 
"  issues/' 


*t 


Jeffrey  and  Pyper,  for  the  Pursuer. 

Moncreiff',  J,  A.  Murray ^  and  jamieson,  for  the  Defen- 

dertk  "*^   ^ 

(Agents,  CmnpbeU  an4  Mack^  w.  s.  »nd  Wm,SiniifL}  '  "*  *  '' 
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TSS  JUET  COUftT. 


M» 


J^tfi^  morod  for  a  rule  to  Aow  etuae 
wky  a  New  Trial  should  not  be  granted,  on  ^e 
grounds  of  misdirection  in  point  of  law,  of 
the  rejection  of  the  letter  in  evidencoi  and 
of  ^  verdict  being  contrary  to  the  weight  of 
die  evidence  ;  and  said,  separate  proof  of  fraud 
k  not  necessary,  but  it  may  be  inferred  from 
the  &cility  and  lesion.  We  think  there  was  in- 
toiMic  evidence  of  fraud,  but  great  facility  and 
Morm  lesion  is  sufficient. 
.  The  Court  took  time  to  consider,  but  after- 
funis  gnmted  the  rule. 


Not.  ISSft. 


fink.  IV.  1.  ty. 

MacJue  v.  Mw« 
veU,  Not.  S4, 
1762.  M.  41IS1. 
MaitUod  v. 
Ferguson,  Fibb 
13,  1780. 
M.49M. 


P&KUEVT> 
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Mtrdil. 


XiOBD  Chief  CoMMissioNfiR. — This  case  turn* 
«d  entirely  on  the  first  issue,  and  it  is  said  that  ^^ 
tiie  direction  given  to  the  Jury  was  erroneous— < 
that  evidence  was  improperly  rejected,  and  that 
the  Jury  did  not  draw  a  correct  conclusion 
ftom  the  evidence. 

On  the  last  point,  I  felt  as  great  difficulty 
as  in  any  case  since  I  sat  in  this  Court.  This 
if  always  a  question  for  the  exercise  of  the 
difwetion  of  the  Court,  and  where  they  must 

l1 
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^^iksoir.  trial,  merely  that  aaotber  Jtti7.JiMggr|P«l^# 
better  guess. 

It  appe^r&k  that  the  party  had  tO'  diA^edit* 
witness  be  was  bound  to  calli  and  it  is  a  sdered 
rule  that  a  paity  is  not  to  discredit  hia  ami 
witness ;  but  stitl,  when  the  witness  is  broughti 
the  Court  and  Jury  must  judge  whether  hi; 
evidence  is  true^  and  we  cannot  grant  a  new 
trial  on  that  ground. 

The  next  |K>int  is  the  admissibility  nf  ,the 
letter,  and  as  this  is  a  point  of  great  Bice|jf«iJ 
am  not  surprised,  that,  in  the  hurry  of  a  trial, 
it  was  rejected ;  but,  in  the  whole  drcutu- 
stances,  I  am  of  opinion  that  it  ought  to  have 
been  received. 

Knowing  the  nature  of  the  testimony,  the 
question  is,  whether  it  is  admissible?  The 
Court  will  not  grant  a  new  trial,  if  the  evi- 
dence rejected  will  not  be  available  in  the 
cause  ;  but  this  appears  to  me  material,  though 
I  shall  not  now  state  in  what  respect  it  is  so. 
I  may  mention,  that  I  have  reason  to  know 
that  the  Judge  who  tried  the  cause  adheres  to 
tile  opinion  he  then  entertained. 

Lord  Gillies  expressed  his  concurrence 
in  ^e  opinion  that  the  letter  should  haVe 

4 


fim  coyatr  *fe» 


Ito*^    *       *   * 


bW9i  fe^e^'  «»#  a  new  trial  was  gratrtodl  oi     ^^rahaii  ^^ 


V. 
NEWLAiTpS, 


GLASGOW. 

PRESENT, 

LOB.D  6ILIiIE«. 


)8S6. 


,   Gn^liAM  AND  Company  v.  Newlands.  *       sept  24A26. 

J<^N  JJbwlands  had,  for  several  ywrs,  beefl   fefgndf,  ^^  u! 
t}t€|  confidential  clerk  of  William  GrahaiQ  anc)   •!^«« »?  » '^?^- 

^^^  ■     toon  of  a  verdict 

Qompany,    merchants  and  manufacturers  iq   on  a  brief  of  idi- 

jprl^sgow.    They  at  last  suspected  him  of  hdYT 

u^  been  in  the  habit  of  defrauding  them^  an4 

|hey  charged  him  privately  with  thi^  offenpe ; 

j^d  upon  the  28th  of  April  ISSl,  obtainec} 

his  subscription,  in  their  own  coun.ting-hQU9i9^ 

to  a  written  acknowledgment  of  guilt,  a^d  tqc^ 

four  bills  from  him  in  their  favour,  for  L.  500 

each,  as  a  liquidation,  pra  tanto^  of  the  damage 

<)iey  said  they  had  sustained.     The  friendv  of 

.Newlands  afterwards  took  out  a  brief  fox  hai^ 

ing  him  cognosced  j  and  upon  the  1  Uh  d^  of 


.Mid. 


*  I  am  indebted  to  a  learoeJ  friend  who  was.  piaesent  at  the 
triak^  for  the  report  of  this  ease,  and  the  ieUawing  <^e  of 
§gr|i>^^  And.  ^fti'shall. 


S^  CASESt  TRt£ri  I^^l  Sept  84  8t^. 

^^V^  -A^riPl^ai,  ti  'Jury  ftftod^lar life ^#144  ^SS^ 
«.,^  /     able  ^^  managing  his  afl&irs  thettt^^inA  llSfl^litelb. 

^JJ;t^*     so  for  ft  period  antecedent  to  the  datesf  of^these 

documents.  The  curator  of  Newlan^'^tett 
raised  an  action  before  the  Court  of 'jSeiiAo^ 
for  reducing  the  bills  and  the  acknoWte^g^t 
ment,  and  of  count  and  reckoning.  '  GikSftib 
and  Company  instituteli  a  counter  action  of 
count  and  reckoning.  In  the  coarse  W^tllfesfe 
proceedings,  Graham  and  Company  wil^I^4^  €6 
found  on  the  acknowledgmeni;  and'  Sii^^B^ 
bills  ;  but  they  were  met  by  the  terdict.  On 
this  th^y  challenged  that  verditti.  iiti«^>Mun- 
tained  that  it  had  been  obtained^kKtftiS^fi^ 
dence,  and  by  trick  on  the  part'  or^iWSMftt 
Who,  in  order  to  deceive  the  JtirywfcJflSPtlft^ 
tss^  him,  had  pretended  to  be'a  gf^'^edi 
worse  than  he  really  was.  In  this^^SlilSftii^i 
the  following  issues  were  sent  to  trial :  2/^ig«n 

»  "" 

ISSUES.  •  »  ^  f96io  m 

^'  ♦*  It  being  admitted,  that,  on  thd^H^S  of 

^«  April  1825,  John  Newlands,  residmg  k^fm- 

^  flerstbn  Walk,'  near  Glasgow,  Was/'bf^d  ^ 

diet  of  a  Jury  returned  upon  a  brief  o^^li^ 

**  issued  from  Chancery,  directed  to  tl^^S^riff 

t>f  Lanarkshire,  found  to  W ^fJni&!l§%riS£I, 

and  incapable  of  administering  ^is'iflltfi4. 


*^  \c-  \n  i.<   >!■    ") 

;>?   fco?4  'life   11      ■  -I 

\o    biO  .; — ';■■    ■'t 


•V-i'        €t 


(4/ 


I 

M^$ilifl«4  ID  that  rtatei  %w.Pfi<^^ 
3}>.ciM«Ii«  AKbeith€yT<»»  tl^e  ssid  lilth  ^y^cS ^^ 
HfM^  -»34  'from  the  moath  of  JDi^perohfif 
i^<oLS9p  ^wn  to  that  date,  the  ;Sai4  John  t^fejW" 
i^isfp^.yf9i»  of  a  sound  and  disposing,  ipind^ 
ffiif^  ;Oapabl^  of  udministecing  bis  afiap-s  ?  ^ .  ^ 
^o  H'^  Whether  the  said  Jobo  ^ewlandu  ff^ 
i*^  iJpl^ntljTf  or  by  producing  fake  evidence  Uf 
6^  1^.(Jw7i  did  prevail  upon,  or  induce  the  said 
ih^^VJt  ^^  return  the  said  verdict  ?"        i    .    . 

.r:^o«crtf  {^'opened  the  case  for  the  pui9uei:y{ 
jfffl^lniilg  how  the  alleged  frauds  had  bee^ 
,e#pi|utt^,  and:  the  evidence  by  which  it  WQfM 
^^rtablishedy  that,  although  Newlands  h^ 
1^911  n^truck  with  palsy,  which  changed  his  ^• 
tertial^  appearance,  he  was  not  incapable  of  ma- 
naging h|g  affairs ;  and,  accordingly,  had  had 
the  disposition  and  the  ability  to  feign  idiocy 
in  order  to  mislead  the  Jury. 
^.  Xhe  pursuers,  in  the  course  of  their  proo^ 
jpHed  certain  accountants,  who  had  inspected 
J^  books,  to  establish  .the  f^t  that  the  frauda 
)i9drbaen;  committed. 

^nQjiJ^TED,  That  this  was  totally  irrelevjint. 
^Ilf^cemmission  of  specific  crimes  by  Newlands 
)iA#rrno  profier  bearing,  on.  the.  only  question 


m 


Graham  & 


In  a  quettioD  m 
to  the  sanity  of  a 
person  allied  to 
have  committed 
fraud — proof  of 
the  fraud  admit- 
ted. 


G^HAM  &     rHaaeihj  these  tssoeS)  which  rebittd  Meri>ty»M 

CoIcfakt 

V.  fab  intelleelual  eendttion ;  and,  «t  ttHf  mte,  tf 

^5J^^''     tb^  pursuers  intended  to  pfwe  speciftt  fratrtb, 

Aiey  ought  to  faave  giv^ii  warning  of  IliiS)  ^ 
talking  an  issue  to  this  eflPect.  •    ' 

Answered,  The  consideration  of  the  fniudM 
is  not  only  relevant,  but  very  matf rial^  he^ 
cause  it  explains  and  establishes  the  motive 

which  Newlands  had  for  deceiving  the  Jvry^ 

it 

Lord  Gillies  considered  the  point  as  at- 
tended with  considerable  difficulty ;  but,  upon 
the  whole,  was  of  opinion,  that,  though  tfaa  Jn- 
¥estigation  of  the  frauds  must  necessarily  iit 
imperfect  under. the  trial  of  these  »sues,  and 
therefcnre  in  a  great  measure  useless^  it  ceuld 
iSLCtbe  altogether  excluded.  ! 

^ 

Aeaseadjoamed  Mr  SoUcttor^Oeneral  (Hope)  opened  fbr 
trMondly,  !md  tht  defender,  but,  owing  to  the  length*  iirhieh 
to^go^?itt^e.      the  pursuers'  evidence  had  extended,  it  was 

mi^ight  before  the  defender's  proof  was  about 
to  begin.  In  this  situation,  it  ims  agreed  4» 
adjourn  till  Monday;  and  t^e  partieB>eeiiwdil^ 
ed  by  a  minute  that  the  Juiy^h^ulil.cbt.'afc 
iaige  during  the  ii 


♦'••-♦ 


The  trial  proeeedod  on  lionday^ 


TH8  jfCBiiT  cmrsx. 


5U 


It  woB  objaeted  by  the  puifuers  to  k  wtoms^ 
dnt  be  was  withia  a  few  days  of  iMemg  laamed 
tp  die  sirter  of  John  Newlands«  It  was  an* 
iwered;  that,  till.heww  actually  married,  there 
was  no  relationship.  The  objection  was  te^ 
pelled. 

Mr  Je^'ey  leplied  far  the  fismuersm 


Com  PANT 

V, 

NjEWLAl^. 

A  witness  receiT- 
ed,  who  w&s  in  a 
few  days  to  bo 
mamed   to  the 
sister  of  the  par« 


Lord  Gillies  stated  to  the  Jury,  That  they 
were  now  called  upon  by  the  pursuers  to  find 
that  a  person,  whom  they  had  not  seeo*  had 
been  sound  in  mind  at  a  particular  time,  in  op- 
position to  the  solemn  opinion  of  another  Jury 
who  had  seen  and  examined  him.  He  doubted 
whether  almost  any  evidence  could  justify  a 
Jury  in  so  very  strong  a  proceeding;  more 
especially,  as  it  was  in  the  power  of  the  pursu- 
ers to  have  exhibited  Newlands  again,  but 
tbey  had  not  chosen  to  do  so.  He  then  went 
dver  the  evidence,  and  intimated  It  »s  his  epi- 
«ion,  thaA  the  pursuers  had  totally  failed  in 
^eik  proof  upon  both  issues.  The  practical 
iiff^t  of  reducing  the  verdi<^  would  be  to  -exv 
iolii^  in<|uii7  in  the  action  of  count  and  reck- 
tfiSixg  y  hecauae,  as  has  been  admitted,  if  th0 
vev£ct  waa  set  aside,  Newlands  mnst  go  intb 
<]!oai^^ith  an  unchallengeable  adknoM^le^ment 
of  guilt,  and  unchallengeable  faills»  stan£ng 


5  JJl^  dktw  'fiikiB  ^n 


SeptaiiB; 


>»K^-^ 


^^        against  him  for  the  debt^^  Whereas,  the  only 
^r^Aife    ^ai^of  sustMnlng  ihe  ttvAM  #ii^4hM  these 

Qlt^eitticfntii  ivbuld  be  ceLst  aside,  and  ^i^^riy 
'-i^rdirfd  ent»  upon  the  mvestigstioiit;«ii'JWiii*ti 
^«fl  merits.-  t^  «  ^  -nU'^ 

^^    The  Jury  found  for  the  defemfer  iSl'Obdth 
issues.  -  *-  -^^^  * 

.  :j    ^^ffhnfs  M^cr^f,  m^  JHonieith,  £qx  the  .PJuifaWfe  ^  ** 
Soliciior-GeneraL  Cochbum,  and  rTjfson,  for  the  Defenders. 
(Agents,  JIfmr,  w.  s,  and'  ^       **-  ^" 

•-  '-' " '  '• '  -     t  oi  edj  '* 

GLASGOW.  r  s  . 

,   ,  PRESENT, 

LORD    GILLIES.  ^         ^ 


ISSft. 
Sept  26. 


OOi     :,o  SXMfi «?,  MAB8HAIfj^3tjfiriiijO 


A* 


FM^Tfo^**^  ^^iJlffifWwer being  charged  0  m^fk^f^ipent 
J^^o?fta;L?^«iP  *^Mtt>  resisted^.  1$/,  On  th?  giDuii^ilsfciliis 
and  deception.  .toj|^h«b  had  beou  fcajgedk*   btttvjbe  ^§gi|rd3 

'^'1d$&iid<»^$hisstai|emmt,^  and  Wi^i)itll(^i^f 

«^^$£a^  iltbbnjg^  the  wl;»€0pt3OQ^^fl8Mfil^iAb? 

^f  eUlitee^itrwa^  iMMv  legally ij^H^bk^^iffib- 
n§i^i§^cbacavfiBj.he  \  had  ^isn  ddfi»vej| fliJieii 

IU4i#^4Sglre4»  flM- was  4kfBHDd^  iftfj^pe  ,<ipVAC- 


«w&^ 


t*'* 


Tmam:^eismT-  ^< 


rff/Storlii^f  (which  BiU  af  fl^^change  hoacidalte 

<<  the  6th  day  of  May  18S2,  and  bear&  to  tie 

*^  accepted  by  the  pursuer  William  Syme,) 

df^doug^t  ti^.be  reduced,  i$  the  acccptopfe  of 

**  the  said  William  Syme  ? 

"  Whether,  on  or  about  the  25th  day  of 
"  Novfember,  and  6th  day  of  DeceibbiMf  1822, 
«<  or  either  of  the  said  days,  the  property  of 
'^  the  pursuer  was  poinded,  or  was,  on  or  about 
^*  the  18th  day  of  the  said  month  and  year, 
"  sold  or  carried  off  by  virtue  of  diligence  ille- 
<t  gaily  done  upon  the  said  bill,  at  the  instance 
"  of  the  defender  James  Marshall,  to  the  in- 
«« jury  and  damage  of  the  said  pursuer  ?** 

Damages  claimed,  L.  50 — Solatium,  L.  100. 


"     JPtor/^  opened  the  case  for  the  puiwipr;^^^  ,„^  ^„,^„.., 
and  fi^ti  being  caUed  on  by  the  Court  to  8fc»te^l  ;^,'„t>^^J 

^  specially  why  die  subscription  was  alleged. BOt    <^'q»ai,hx. 
to  be  hi^  he,  besides  explaining  th«.g69i^ 

-  circiimstttnees:  of  the  case,  stated,  l«^,,3^t, 
•thot^h  w»*  dbsolutely  fatuous,  the  puwwpp  yas 

'^If,    and   extremely  easUy  imposed  open : 

"W^,  That  he  ww  intoxicated  when  the  Wl 

was  signed :   Sdly,  That  no  value  had  been 


tiSS 


given  :  4M^,  That  the  defender  was  a  person 
in  such  low  cirenmstanoes,  that  it  was  iiiipos- 
sible  that  he  could  efer  have  given  any  v^Htie 
for  the  sum  in  dispute*  ^   ' 

The  pursuer  having  closed  his  case, 
Jeffrey  opened  for  the  defender,  but  led  ido 
evidence.  -         * 


Lord  Gillies  stated  to  ^he  Jmcfj  That  it 
was  the  pursuer's  business  to  remove  the  ie^i 
presumption  against  him,  implied  intbe^faotof 
bis  having  subscribed  the  bills,  and  left  It  mth 
them  to  say  whether  he  had  dpne  so  or  not. 

The  Jury  found  a  verdiet  for  the  defender 
on  both  issues. 


n     * 


For$yth  and  Cockburn,  for  the  Pursuer. 
^^ff^iy  and  Russell,  for  the  Defender, 
f' Agents,  Andrew  Paterton^  w.  8.  and 


•  ;  '  •!  I 
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ABANDONMENT. 
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.   ACCEPTANCE. 
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Account^  finding  for  the  bdanee 

of,        -        -        -         -         439 
— Qtuere,  as  to  the  liability  to  pay,  489 

ACKNOWLEDGMENT 

Of  his  subscription  by  the  maker  of  a 
deed  to  the  instmmentary  witness, 
must  be  clear  and  explicit,        508 

See  Bill  of  Exchange,  a,  b,  d, 

ADMISSION. 

Admission  by  a  party,  circumstanee 

in  which  rejected*  -  13 

—  recelTed,  -  •  14 


AFFIDAVIT, 
Not  evidence. 


194 


AGENT,  LAW 
i9  Admitted  as  a  witness,  there  being  a 
;    penuria  ie^tium,        •         120, 150 
b  —  the  degree  of  agency  not  being 

great,  -  -  «3, 441, 491 
e  B^jfcted  as  a  witness,  134,  364 
d  Entitled  to  produce  writings  upon 
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t4  Finding  as  to  the  duty  of  one  em« 


ployed  to  convey  the  share  of  a 
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/  Damages  for  bribing  the  derkof^  I9f 
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a  Breach  of,  by  furnishing  wine  of  in- 
ferior quality,  -  41 

b  Finding  that  a  written  one  had  not 
been  departed  from,  and  a  verbal 
one  entered  into,  -  320 

c  With  one  person  cannot  be  given  ik 
evidence  to  affect  that  with  ano« 
ther,  -  -  394 

ARRESTMENT, 
Of  the  person^ 
See  Wrongous  Imprisonment. 

ASSAULT  AND  BATTERYp 

Damages  for,  •  -         2) 

claimed  for,  -  408 

In  an  action  for,  incompetent  to  provd 

acts  of  violence  by  the  pursuer 

without  previous  notice,  419 

AUTHOR 

Of  a  libel  may  be  liable  in  damage 
after  reparation  has  been  got  from 
the  publisher,  -  273 

See  Defamation. 

B. 
BANKRUPT,  ^ 

An  incompetent  witness  where  the 
case  may  diminish  the  amount  of 
the  estate,  -  -       41j( 
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ionititoaflotaitDoi 'Bee  the  (nrty  euV 

eljacriba  luuft  hares  deer  and  <lia- 
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^-fewi+Wt'daaning  judgment  till  a 
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g  CircuioBtanpes  in  which  it  was  held 
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M>ItfB«  Abttenfol-anewtriHlthan  at  a 
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dence,  kot^dKIlAlilUlM  called  to 
'    l>n>veitlid^il»r«>^idt'a»>Mi)Mmt 
:cUtoe«l,        !>--.,]  :i^    .;dHftn**l 
£  Of  a  merchant  admUaible  in  evi- 
dence, but  riUldTb  produced  eight 
'  dayHbe&mtkfeXri^v  ^dt  .mii'm 
c  GoBtDm-hMite  hoabi,  anlaob  Id  m> 
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-  '■'<'  '■ill  .b^airijfl 

.       ■.     C,^:     -i^-lit     E-lO- 
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DdiTMT  ofgobdttOf'b^^iAffirtry-to 

'  the  party,  .'  bulIi:  inuil  ^niUO 
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thoTof  the  w«i4^  .....  ,>;.ti<.!:i]qlBl 
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Qufere,  Whether  .defttnaiion  in  a 
newspaper,  in  which  »  pwrsuettas 
a  pecuniary  interealv  can  bpj^etd- 
ed  as  compensataon  jp  an  Mtign  at 
hi»  instance  &T  d  " 
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bility  of  a  party  being  held  as  con- 
fessed^ befofs  tetanu»g.i*i^>i<'-'o 
th«Cinit>tofSe«&>n,   ■'\~--\  lOK 


flNWK. 


an 
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of  dmsent)  tbe-virdict  being  for  Is 


di> 
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minal prosecutioh  is  evidence  in  a 
^fo'^taofiori,       '    -  -       25 

CROSS  EXAMINATION. 
See  Pra/tke  us  ^  Wiineems,  nn, 

*    M    i«^'.    '.DAMA€f'ES,  • 
^Wt'tesdtillliridlwttefy,        '^,408 
ifi3We«^h%f  cdftttaW,'         -.41 

^iUifl«ftfti«»i6lJ,  «S,'S8>*'7a,  IM',208, 
'^£       i*«III^^^B^i*3l'5,<8ftr^^863,369 

—  running  down  a  vessel,       -      58 

—  wrong;o^liiii^s6«Cibefit,  104 
°Wcii^bi£g'idi0  Wii  <if  <a  kiPMi|^eiirf;> 

nor*  ^i  h\bA  ly.^  j^S  ^l.tq  *v'i<>  .':.'<'i26 
i*M»iBlniigpi«iilief  a^ptf&cht^io  "^98 
OSadiy  be-due  b^Oite^ciitthinv  0^  ftdtbel 


after  re^ktiiStid^ioAMhf  the  pub- 

Ciatmedys  \m,  ciHMffaitiid>^.'ftr>^[«iiult 

•  '  and  battery,    *> .  ^ ^  t <  ^i^  j^  ijt.q  A408 
•—  for  defamation, 

iv227l^^5i^^^«  853 

—  for  not  deltveiiu^  i^ff^^^  '*  "'^193 

—  for  wrongous  imffntbaimitp^ 

^     404i^9r«i5 
See  Defamation.  •  b     n  <iHW 

DEATHB]tIX   /'^£'q 
Finding  for  the  def€<nd«i^«i  «?^e8- 
tion  of  deathbed^      ^-  '   ( ^^10402 

•  J.;)-  Jc^a 

DECISION  OF  A  COUilTr  b 

Circumstanees  is  whiah^  itieoulllsrnot 

be  given  in  evidence^-  <  '  Mliidg413 

Incompetent  to  prove  \rf  "palsolf^vi- 

denoe,  -     >   0..  ..  .^si  — 4|0 

Of  a  Justice  of  Peace  Cotttl^rofvc^Bgr 

parol  evidence,.  -   -t.  -  <  je  ^^n66d 

DECLABATi«^^  ^ 
By  a  party  may  be  pirpy^i  Mipit 
him,  -  -  ^feiijU 

•    DEED.'  '^^  ^caaaD  A 

Finding  a«  to  tbe'inteiitfolt4i^  ifiicel 

*  a  deed,  -         'T^^^^^^ 
One  signed  by  a  ^^^^|ffW  l^eld 

An  instrumentary  wftrife^  nffi 

seen  the  party  sub4(i^t^3]^'|8t  S 

clear  and  di$tinct  dc1^^VSlMSme& 

of  the  subscription; ir^iider)(^l%ed 

'    null,  .  .^<n^/^7 

See  Faci^y.     "^"  ''''''^  *  J^'^^  7^ 

D^P'AMslifrto^fi  Klottl 
^  In  judicial  '  piiaee9dtoj;a?%JlM^^ 
,.   eharged^as  no^ciifua^w  10I  9t9963 
^ik  .Damages  for  calling  the  pursue 
scoundrel,  &c.  -  23 

c  —  for  sn]^hg  Ir^jtidUSid  falsified  a 
.:»  fW^»6lly:'^^-«  6  ^  aaanljrw  a  ^ 

<f  —  for  publishing  in  a  newWpMJiiei 

statements  affecting  the  character 

.  and  condnct*^^«iNMlSember  of. 
!v)){i(lll0^'>iE'^o*ii  7Q/T  lnan9*pfn 


'S^i 


)■ 


HMMMf  iv  ikm  ilgfciifiiii  «ii  Bnhmat, 
vdiettier  a  deed  was  a  deed  of  tbe 
party^  and  whetli^  it  wv  a  oon** 
ipeyance  in  trails  -  518 

flee  XdMolfc* 

FACT 

ladwMd  on  llie  issue  by  eonsent  of 

^parties,  .  -  834 

Tm  Court  trOI  Bot  indorse  a  fact  not 

m  isBUe,  if  it  apaean  to  have  been 

im  the  view  of  the  Court  sending 

dM  issue,  -  -  94 

->^  •—  av  if  sworn  to  by  only  one  wit- 

96 


FORGERY. 
Subacription  to  a  bill  found  not  to  be 
the  hand-writing  of  the  party,    97 

FRAUD. 

Wmti  of  allowed,  in  a  question  as  to 
the  sanity  of  the  person  said  to 
have  been  guilty  of  the  ftaud,  533 

niding  for  the  aefender  on  a  ques- 
tionofftaud,-  -  -536 

G. 

GOODS, 

IhwMflea  daimed   for  non-delivery 

«f,  -  -  193 

Delivery  of  to  a  carrier  held  delivery 

to  the  party,  -  -     440 


GUARANTEE, 
Special  findings  as  to. 


d31 


H. 

HAVER. 

IkpositioD  of,  not  evidence  of  the 
handwriting  of  the  papers  produ- 
ced, -  •-  132 

•**  -^  ac  a  witness,  cannot  be  read, 

138,  145 

-*  **»  prodoeed  by  one  party  may  be 
Mad  by  the  other,        '  -        816 

Ae  law  agent  of  the  party  allowed  to 
produce  papcti  on  oath,  180 


•r 


niAMMhV 

A  party  to  a  twawafltioB 
undenftanding  at  lito  tina^  im 
hearaay,  -  *  MIT 

HAKD-WRlTfUm. 

A  subscription  to  a  bill 
be  genuine  hand-writing, 

A  witness  to  hand-writiag  i 
seen  the  party  write^  or  ha^e 
responded  mOt  ham,       »        3il 

I. 

IDIOCY. 

Finding  for  the  defendet  on  iMMava 
a  reduction  of  a  verdict  on  a  %rlsf 
of  idiocy,  -  -  881 

See  Facility. 

INDORSING  FACVSL 

See  Fa<ft. 

INFAMY. 
A  person  convicted  of  a  crime  teftrw 

ring  in&my  having  acted  as  a  juv. 

man,  the  verdict  was  set  asidoi  418 

INSURANCE 

Of  a  ship  for  the  voyage,  if  tha  vay* 
age  is  lost,  t}ie  owners  may  absdN 
don,  ...    SIO 

In  a  question  as  to  a  total  loss,  tBoom« 
petent  to  prcxve  the  mode  of  setding 
an  average  4oss,  -  808 

Incompetent  to  give  in  evidence  the 
opinion  of  insurance-brokers^    804 

-^  to  call  as  a  witness  die  master  of 
a  vessel,  if  a  party  to  the  action^ 

See  Ship, 

INTEREST 
Of  a  witness  what,  and  how 

ed,  -  -  -         M 

A  witness  thinking  himself  istflNrtai 

no  disqualification,  •         45 

See  Witness,  c,  (L 


I8SUE. 

A  verbal  inaccuracv  in  an  iSHia 
reeted  betee  trial. 


85» 


•  •^WI^WPBP^ 


When  one  of  loiijidliiiaii  ta^i 
emt  10  Cry  tlni«iin»ii  wmdict  «|^ii 
that  mftv,  by  ocwaral  of  partioi,  be 
lleld  fiuffictent»  -  472 

When  new  and  addi^onal  issues  are 
sent— oompeient  to  re&r  to  the 


JUDGE. 
A^  Justice  of  Peace  admitted  as  a 
.   .witness  to  prove  a  decision  in  his 
coun,  *  -  268 

JURYMAN. 

•  Aif  erson  formerly  convicted  of  a  crime 
inferring  infamy^  an  incompetent 
Juryman^  -  -  419 

Of  coDKent  three  Jurymen  called  from 
tiie  Justiciary  Court,        (n)     127 

Sae  Frafiice,  {dd.) 

JUSTIFICATION. 

Iq  a  justification  of  a  libel  as  criticism 
of  anonymous  publications,  these 
publications  must  be  proved  to  be 
written  by  the  pursuer,.  181 

One  Jibel  not  a  justification  of  ano- 
ther, -  -  181 

Publication  in  one  newspaper  no  jus- 
ti^cation  of  publication  in  ano- 
ther, -  -  288 

8fte  Dejhmatioru 

L. 
LAW. 

Circumstances  in  which  the  Court  re- 
fused to  transmit  a  case  to  have  a 
point  of  law  decided  previous  to. 
trial,  -  128,  129,  160 

tffhether  a  publication  is  or  is  not  a 
libel,  is  a  question  of  law,  80 

The  Court  will  not  remit  a  case  on  a 
wunt  of  lawr  unless  it  ought  to  be 
oecided  previous  to  trial,  1 

LEADING  QUESTION 
Inoompetent  to  suggest  to  a  witness 
•any  part  of  his  answer,     865,  287 
-**  to  ask  a  witness  whether  he  con- 


*  arrtiinittnihiijhl)!  itiaMwwlil 
abk  to  the  puranti^       ^  .       2i6 
Inoompetent  9fMtke9  »  to  aortiains 
.  many  req>ectable  iiatne%       :  ^  264 

LETTER. 

Quaere,  Whether  it  iaevidenoe,      4S 

One  received  as  GOiiSliBiiig>A-mU 
ness^  -  -  347 

•—  rgected  in  a  question  of  libel,-  th« 
date  being  three  years  prior  to  the 
date  of  the  libel,  -  #41 

— •  —  from  a  trustee,  who  fa«d,  in  a 
-former  case,  been  agent  for  the  p«r- 
ty,  -  -  58S 

The  date  at  which  a  letter  reeeived 
not  proved  by  a  marking  upon 
it»  •>  -  -        361 

A  party  producing  one,  is  net  bouiid 
to  produce  others,        -     134,  iMO 

Improper  to  print  separately  lotion 
which  are  in  issue,         ^         JM8 

See  Ev,  Written,  n,  o,  p,  q. 

LIBEL. 

Whether  a  passage  is  libelknie  is  m 
question  of  law  for  the  Cour^     80 

Discussion  of  the  public  conduct  of  a 
member  of  Parliament  not  a  li- 
bel, -  ..  m        1^1 

See  Defamation,  JuHiJtcaiion^ 


LOSS. 


See  Insurance, 


LUNATIC. 

Damages  claimed  for  being  ^i^iff^xm^ 

as  a  lunatic,  -        •  509 

Finding  for  the  defender  on  issues  in 

a  reduction  of  a  verdict  on  a  brief 

of  idiocy,  -  *  B%X 

See  Facility. 

M. 

MALICE. 

In  damages  for  defamation,  the  ant* 

mus  injuriandi  presumed  trma  fiilse- 

hood  and  injury^  -  Sft9 

*-*  other  libels  given  in  evideaoe  to 

show  the  animus,  •         879 

M  m 


5«0 


INJP^, 


WHb  4rfi»fttk»  k^conteiotd  i»  ju- 
j^odicni  proceedings^  malice  nnist  be 
rr  charged,  -  38,^7,363 

[        *      MANDATORY, 
Notice  to  tbe  attestor  of,  not  suffi- 
4.  cieat  to  entitle  one  party  to  go  to 
r^^ia^  in  absence  of  the  other,      329 

*;''  MARK. 

G>«jumstances  in  which  evidence  was 
V.«dmitted  that  a  person  put  a  mark 
^  Vto  accounts  as  settled,        -      4t84 

NEW  TRIAL 
Granted    without    costs,    the   Jury 
having  decided  a  point  of  law,    56 
fm4u^  one  point,  but  refused  on  ano- 
,  tbfflr,  -  -  245 

•^  a  person  having  acted  as  a  jury- 
,9Qaii  who  had  been  convicted  of  a 
crime  inferring  infamy,  419 

*^;it  being  doubtful  whether  the  jury 
r  had   considered    die    whole    evi- 

r.denoe*  -  •       ,    t^^ 

—  a  letter  tendered  in  evidence  having 
been  rejected,  ^  529 

M»«wlw&  aiiiBdanental  point  of  law 
tf«-has  been  wrong  decided,  385 

Jlrtetd>  the  verdict  not  being  con- 
»'  tttaj.  to  evidence,  and  there  .being 
*£ao  misconstructiott  of  the  issues^  5 1 

—  the  verdict  not  being  contrary  to 

evidenoe^  -  -  ^^ 

^4^  jdw  mluAe  case  having  been  sub- 
0£  milled  4o  the  Jury,  and  the  verdict 
? :  '^et  being  contrary  to  evidence,  417 
-«^  tiyiiigH  Uiffi  verdict  for  the  defen- 
:'^  ^er  was  in  respect  there  was  no  evi- 
9T  dense:  for  the  pursuer,  -  65 
fSi  but  judgment  delayed,  an  errone- 
:  008  direction  having  been  given  at 
ej^Hhe  trial,  -  -  ^* 

en    :k 

',        .KGTAME^  PUJW.1C, 
SOuestion  as  to  deeds  signed  by  note- 


OATH  OF  rRiKCy^  &.i.v 
(iuese,  Whether  the  Jury  Court  haire 
tpower  to  take  th«4ai]|  '  '  •  -  '(^3 
Taken  of  consent,  -•   »    -     .  8 


OPINIONi^ 
Evidence  of  opinion  receivedji^^^  |21 

r^tedj ;«,  9(^  a^^.iia,  i3| 


•  t- 


PARTY.      ,       o»  d 
Party  to  an  action  r^«ted  as  a;V!^ 
ness,  -   .      :  r^,     .  j^f^^l^l 

*—  nominal,  received,     -     4Jiliil6S 

See  Pruaikt  us  i9 -i^^imf  .a^xiQ  > 

PATENT,  .  w   :  r,^ 
Damages  for  inlVingein^t  of,       ^8 
Law  of  patent  same  in  England  and 
Scotland,  -  -  400 

PENURIA  TESTIUM.  , 
See  Witness,  a,p*  «y   ^ 

PH.OT, 

See  Ship.  r 

PLAN,        .    .    JT 1 
Not  received  in  evidence,        -.   ]^ 
Qttsre,  Whetlier  one  is  evidenoe^^T 

POSSESSION.    ''^'\ 

Finding  that  a  tenant  was  not  pi^in 

possession  of  the  whole  of  a  tsj^ta. 


PRACTICE, 


^ 


a  Tbe  Court  may  take  time  .^,!^4- 
der,  before  granting  a  rule,  tq  ^w 
cause  why  there  ^ould  l)ot  pe  a 


rhy 
new  trial. 


^8 


b  Incompeteitt  tp  petitioo  t)ie;X^|}H  of 
Session  agaipst  a  xenvU  Uxthf^iJpTy 

Court,  -  -  ,.,,.0''''^ 

.  c  When  a  party.has  beei^aj^lered  M:re- 
vise  his  condescendence,  the  Cigvat 
w^  not  hefir  apa9^nu;^^iwwut 
on  a-jjoiMt  pf  reWan«Fp  M^^^ 
paper  is  giMW  ADjt    .  .^fwr  fHf*^^^ 


ivtl»U. 


6*7 


d  The  Couri  witf  toot  petrannnit  if 
there  i8'»«lear  gMuad  of  «ction, 

^  ^^  —  iin1eie4he  point  ought  to  be 
^  decided  previous  to^trial,    •     160 
fA  trial  delayed^  the  junior  counsel 
having  been    suddenly  called  to 
^^^Lc^don,        *  -  -  17^ 

|^^^^«^t)i>  ftecottntof  the  absence  of  ft 
material  witnesf^  189,  378 

h  An  inaoeuracy  in  an  issue  corrected 
beibre  trial,  -         -         358 

t^b^n  new  fasues  »e  sent  for  trials  it 
^  h  ebmpetent  to  refer  to  the  former 
^■trial)^  .  -  486 

k  Qttsre,  Whether  ^e  Jot7  Court  oan 
aend  one  of  several  issues  to  a  se- 
cond trial,  -^  -  60 
td%ckmeht  in  ft  case  delayed  to  enable 
^  ft  mender  to  bring  a  new  action, 

m  FrooeeilingB  in  a  court  of  justice  not 
to  be  incidentally  questioned,   510 

A  B'efore  returning  a  case  on  the 

around  of  delay*  the  Court  will 

Sidge  of  the  probability  of  the  party 

being  held  confessed,        -       520 

The  Court  will  not  make  an  order  in 

case  while  the  competency  of  the 

"temit  is  under  discussion  in  the 

Court  of  St^ssion,  •  78 

fTnJ  — «  win  not  remit  a  case  on  a 
poltit  of  law^  unless  it  ought  to  be 

/,  decided  previous  to  trial,  1 

p  Quere,  Whether  proof  in  replica- 
tion competent,  '  -  24 

Jf  A' Verdict  abandonetl/and  turned  in- 
to a  special  case,  -  315 . 


f? 


u  Casee  tiie^  in  alMenee  of  eve  of  the 
parties        >^       -^        6S,  SSTT,  ^8 

V  Acts  of  violence  by  a  pureftor  tn^an 
action  for  assault  cannot, be  proved  . 
without  notice,        -       —        412 

w  One  of  several  parties  maybe  ftSSml^ 
zieil,  and  examined  aa  a  mtiress^  if 

^  there  is  no  evidence  against  him, . 

414 

X  The  party  on  whom  the  onus  prt^ 
handi  lies  must  be  pursuer,      4ih 

y  Evidence  of  the  character  of  a  de- 
fender incompetent,  317,3^,^74 

%  "—  —  of  a  pursuer  admitted,      839 

—  of  what  a  defender  swore  in  ano- 


ther case  admitted^ 


229 


."'■  •  TA'fi 


K* 


AS  TO  PARTIES. 

¥  CJituere,  Whether  the  Jury  Court  can 
take  the  oath  of  a  party  on  a  refe- 


rence. 


(n) 


f  "OTe  oath  of  a  party  taken  or  con- 
Beht,»  -  -  *    '        8 

f  When  tt  twirty  does  not  appear  at  a 
triftl,  notice  to  him  or  his  manda- 

"^'tory  must  be  proved,        -        327 


AS  TO  covnssL. 
aa  A  counsel  who  begins  the  eHftUfhir'* 
tion  of  a  witness  should  cofitfllue 
it  throughout,        -         -        lOT 
bb  —  ought  to  describe,  not  rttt^i^O'  * 
cumentary  evidence,'  '  ^ 

48,  U7,'iWC,9t» 
cc  —  of  a  party  who  obtained  *  rtile^ 
to  show  cause,  allowed  to  reply/tt7d 

AS  TO  jurVme)?*  'i 

dd  Of  consent  three  called  tmecf  the 

Justiciary  Court,  -    •   •<G.i27 

{dd)  Jurymen  allowed  to  jb;o  h«^ilf|^> 

a  trial  being  adjournifd  frOntftalur- 

day  night  to  Monday,  •      up  oc6S4 

AS  TO  WltNESSEB*  •   t  :   9 

ee  A  witness  received,  tbtni^  «ift  «e»: 
curately  described  innhe  Ib^d  SO 

ff ,  though  the  list:  #im (mot- 
lodged  at  (he  office  eight -jikj»  he- 
fore  the  trial,        -      -  *  •    , !  191> 

gg for  the  defenderv  Iwr  sfiime 

being  in'  the  pUrsuev^s  iist»      ^  afti 

hh  —  rejected  from  an  'error  iBr  hie 
name  in  the  list,  '^  .  403 

ii  ^—  may  look  at  a  note  made  at  the 
time,  to  reft^sh  Hitf  Aiemo^y,      9i 

kk       or  a  letter,        •  » •  ^»»*Vf:»;<0l9 

II         or  a  report  made  by  himj  SOf 


5^^ 


INZ«I9>" 


f 


mm  A  witness  nd^Midfled  to  look  at  . 

nn  ^-  being  examine^  in  chief  ag  to 
an  account^mavbrcrps^- examined 
on  the  sffiB^'a&Wf^CT^'tfiough  the 
nccoun  t  may  nqt  be ,  eyiilen ce,    1 46  ' 

00  Incompetent  ro^g^t  to  a  witness 
any  part  of  the  answer  expected 
from  him,  . .-  .  «85,  287 

p»— to  ask  a  witness  if  a  precognition 
ift  the  c^if^iTnab  cotift  contains  a 
<&i?Wym>nt  bfliis  evidence,  347 

v.J<J    111    <»*./.-•     .^^  -    .    , 

4.QS^  AS  TO  WHITIN&3* 

7f>i^  livHliQ9«i]U;6l.be..pr<|^U)cixI  .^i^ht 
tinys  before  the  trial,      46,  99,  333 

r7)crqe-ifie%nvCb(ihi|^>in.ib«  po6se«- 
i^W  ^tbeipp^Mi^te.  party*     .     .1 X 

ssgtB  admitted,  though  not  produced 
eight  days  before  the  trial,        360. 

ti  —  circumstances  in  which  it  might 
have  been  rdleited^  though  not  pro- 
duced eight  ilays.bejbrei,,  148,  344 

iiti  —  —  but  the  party  must  show  good 
reason  yiUf)&my  were  not  produceil 
before,  -         -         (n)     33& 

vv  The  defender  being  called  as  a  ha- 
ver to  produce. writings,  does  not 
render  them  Oldluifcd;      -        354 

WW  A  party  entitlfSdbtO  efdl  hid  owi^ 
agent  to  produce  papers  upon  oath, 
v10IT':a>.   •  130 

XX  Deposition  of  a  haitr  not  received' 
toprovea  facU         -  133,454 

yy produdcA^  *ne  party,  used 

im&fmm^fm  ii^m  Wft&Ms  in  a  differs 
^Mt  cause* received  in  evideneoi  469 
maa  Part  of  4lieKlep«sitaon  of -iMivitRcss 
being  read  for  tbe  pursuer,  tL^;  de- 
fender may  r3ad%e  whole,  21 5^  220  ~ 
Kid^Mttebs^t  ol'a  pa«-a^it|^l).  is  i«ai 
dity  the  pursuer,  the  defenderwuay 
read  tl^e  wbo}e,  ^         -  372 

ecc  Showing%4ni^V  &la  witness  does 
-o«dl  llSfSSh^l^e^nc^/  •  ^^  Wt> 
Mk  CircoAiliip^  iti  v(b!<^  »ld€ter 
'  <INA^^^EN3tSdftfinnf»gilib'evf. 

dence  of  a  witness,  -  348 


to  produce  them^    ,  „  ^       124,  240 


eee  A  oertificate*4ily^?Q^88>oit  re- 
ceived as  evidence,  but  niifcyt>Mito^8 

hhh  When  a  judSmait  bf  a  court  is  ^ 
given  in  evidend?,^!^*^^!*?^^ 
the  proceedi^pffs^fABA^  necessary  to 
make  it  inteDigiWe  roi|lUdsa^be„ 
given  in,  ^-  ' '  ^«?^^Qga 

from  the  numbers  given  in  njrVBe 
pursuer.   .         -  ..j^^r.^     ^   180 
kkk  —  Documciltf  trtehlfioKW  by  an 
opening  obmisfel  'oa^!lt%M4ifefP 
.  in  evi^rice,       ■''''  ^•^^.  ^«^  ^^^fs 
in  Documents  given  in  eviden&^^o 
not  necessarily  go^to  the  '^wf)^^ 
mmm  —  may  be  nrt^ed  by  a  den*nder 
on  cros^-eitaly^iYiatyiif  wtttil^  given 
in  ev1deh€e''tlie''tKliMtte|('titifrV«iaI 
•  1^,  -  •-         *    .Moils 

nnn  —  intended  JO  ,}^  used  as  evi- 
dence ought^ W  l<^%<^printed,  24^ 
000  A  party  f«!in^  td'fiwJ&- *  %ifP^ 
ing  allowed  to  prove  its  tS^MIelllS, 

means 
■17.835. 

PRECOGNITION.  laoDoM 

A  WittiGbs\B^ected,.havi0g>|)!flfiOo|J|e- 

sent  at  the  precognition  of  others, 

A  dtti^^liea  io.  rqoav«ia^ecffg|utM8 

refused,. V  •  •     «>»» .  ,i  Mm^'j'\^k-#42 

MrsOlfiULMl 

'  ^debt  against  the  jailo^i ffair(iwniii" 
sault,  -  -  408 

What  is  evidence  of,  -        268 


»«imv  tat^ 


aef» jRy^^ip*. .      •  —  ^     Finding  w  0  wlvWBt,aj..p^p;^rj 


■.V'» 


ground  6)rme4,p«:t  pt.^^c^,  1 


„     papItt^^E^TO  PAY      .;  ^  r-i,. 

Mfim  than  L.  100  Scots  proved  by  pfr-  S.  .  .         ,^ , 

^ftvidi^ce,.,    .-.  ,    10,16,119  SEAWOftXHY^.  ,.j,  ^^ 

Sm^mofMcha^e.  Sec  A^Ay.       ^^^  ^^  ,     .  ^ ; 

*j|  ;     { .  •  SETOFF.  ..:..»!».»>' 

PBPpF.  See  Compensation, 


SHIP 
L  ij  PROTEST  Damages  for  running  down,        ,   ifl' 

By^^ne  'roaster  of  ^  vessel  not  evi-     Finding  that  a  vessel  was  unabl^  to 
^len^ev  ...  -  -  297        proceed  on  her  voyage — was  in  p?-' 


fijencev  ..       .-            -            *«"  proceed  on  ner  voyage — was  m  pt- 

0»  a  bill  of  Exchange  found  to  be  re-  [ot's  fair  way,  &c.          -*          894 

^lar,            -             -             11^  Protest  by  the  master  of,  not  «videiicei 

>,,  of  facts,                  -                 9$!t 

,     ,       PUBLICATION  Finding  as  to  tbe  duty  of  an  agent 

oi  a  Ub^  in  one  newspaper  no  de->  employed  to  convey  a  ahaw  •of^'s' 

lence  for  publishing  it    in   ano-  Tcssel,            •             ...  Mi' 

ther,               -            •            ^8  See  InsurtMce,                               -> 

SttAuihor*  •    -* 

fi.  SLANDER. 

.    RECOMPENSATION  See  DefiinuUum-^LiiMfL               .«. 

ttH»i»P^nt  in  damages  for  defama-  ciTacrftiiwwrt,^'     

...  V  ',    •      ,  See  Forgery,                            nHni 


1  -^f. 


RECORD. 
Sea  jFsu  Written f  g,  h,  i-^Praetiee,  T.        ..      ..;   is*' 

.xg^o^Mi*  TRADB.  iiim 

See  Ueag0  of  Trade.  t^  wv 

REDtJCTION.  ...  «j>:^ 

SeeF0f:Uit!^Ustiry*  TRANSACTION. 

See  Compromue.  -.    1 

RELEVANCY,  > 

notions  fbr  retriftiairissionii  on  the  TKiAL..>  >  -•  -^v;^' 

-^onndofy        -*         199,  Id0>ieil     lnab8enoeofoneparty,fi4v>aer,^ 
.i^iu'  '    '  Coanneiiwd4>n  <M>fl  daar»  a^fovnieA  lor 

i^^^  REPARATION.  anolber,  f..  •    r,    t'J84 

See  i4MMif|-«l^iNiui^«*^i)^^Miiii^^        See  Fnustieer^tiew  TriaL     , .  *i  ^v.,;, 
^l^Agreemeni,  breach  of,  i  •      .         j  m  >d 

.  TRUST^  -.  •»•-.•  «^-»t  ■ 
REPJUiCATIQN.  Finding  as  io  a  d(«d  alleged  4Mi«^ 

lllittBBjQiliiether.piioof  iii)re^l]«Mien        ivutt,  •  -  ^418 

•9acedkpattltotji-  »^  -.24  •   .    ,  i,    •...  r 

«o*        .  ..>...     3»ysT;pjB  ,.....> ,,. 

REPLY.  Received  as  a  wUneaa,  thatg^  H^dio* 

See  F^mi^ki^  (tt  JQ$mk^S»I»  aai'  a#     r  vnii^  ^BiTty,  i^^^  M|M9^    ^  ^^  M# 


n 


I 


motion  Hn'^iMiMi  it  wu  fimnd 

RntHdf  t6l>e  Ha1>le  fn  ddiiisgeft  M 
puttifl^'  III  itiree  the  decree  of  an 

sai*  ^W4GE  OF  TRADE, 
l¥M>r^admitted,  ^  -  399 

lM%ilnbi»M -to  undo  ft  written  bar* 

USURY. 
FfaidiDg  as  to  an  alleged  usurious 
i^greementf  -         -         434 

V. 

VERDICT. 

Vcrdiet  for  the  pursuer,    92,  28,  58, 

.  H)4,  116, 144,  207.  227,  246,  293, 

840,  363,  367,  378,  409,  444,  $18,^ 

—  for  the  defender,  65,  93, 119, 123, 
193,  197,  2Sl,  972,  331,  359,  356, 
417,  438,  481,  494^  496,  614,  528, 
436,  538 

mm.  partly  for  aadi,  41,  156, 188, 320, 
896,  398,  461 

—  for  Is.  damages,  41,  85,  367,  409 
»—  finding  as  to  the  state  of  a  person's 

mental  capacity,  &c.  37,  125,  488 

>-»— -  certain  expreaaiona  used  by  a 

defender  in  a  question  as  to  his 

liability  aa  cautiDner  for  the  price 

ofeattie,  -  •  Sd4 

i^^.  at  to  the  damage  done  to  a 

^veaael— 'that  she  had  no  pilot  on 

V  htoad>;&o.  -  -        814 

iw«-  for  ^  deftoder  on  one  issue, 

mad  specially  on  another,  as  to  the 

Uiudaess^of  an  ioscrumentary  wit- 

Maa,  •  -  407 

-•«-  duit  a  person  was  not  put  in 

pmniinion  of  the  whole  of  a  form 

laitohim,  -  -  434 

•^  «•  ^tmt  two  deeds  were  not  the 

deeds  of  the  penKm  who  subscribed 

•  4Mi%        .  -         .  409 

I*— «  to  Ae  ntuatien   of  an   old 


11 


cute  the  wood  work^i*Moiie'#«r. 
not  the  one  given  in  and  r^  If  i 
meeting  of  tradennen^-     ^'^'^  -  ^7 


I*    r    ^^...-./fCui* 


See  Ship. 


See  Pracikfip^ 


VXA-V^r.  J, 51100 1 i<  3tlJ 


■O'-N*). 


W. 

WITNESS. 

a  A  witness  admissible,  if  the  ▼erdtet 

cannot  be  used  against  bim^       44 

b  —  thinking  himself  interested,  sot 

an  objection,  •        -  44 

c  — -  received,  though  alleged  to  be- 

interested,        -        '        441,473 

d  -^  though  nominally  a  party  in  the 

cause,  -         -      .  498,488: 

e  Law  agent  admitted,  190,  150 

/ rejected,         -  134, 364 

g  Witness  admitted,  though  he  haA 
seen  the  summons,  &c  in  the 
case,  •  98, 441,  491 

h  -»  rejected  if  present  at  the  exami* 
nation  of  others,       •        -      481. 
i  A  defender  refected,         •         418 
k  A  person  said  to  have  been  made  a 
party  by  jnistake*  rejected,        998 
/A  brother-in-law  rejected,  i94,968t 
(/)  A  person  about  to  become  the  bro- 
ther-in-law of  the  party  received, 

584 

m  A  nqihew  r^ected,        •  485 

fi  A  witness  received,  though  he  had 

an  action  in  dependence  for  defo* 

roatory  matter   contained  iii^  tho 

same  lettiarsu .  .  ,_.   *  «49 

o  Circumstances  in  wmuSaungla 


witness  was  received. 


.<-  ^ 


397 


p  The  iMtiymtiolhtigmViket 
sworn  to  by  a  single  witness,      96 

q  It  appearing,  at  the  close  of  the  em- 
mination  of  a  witness,  that  he  had 
an  interest  in  the  cause,  his  lesti- 
mony  was  struck  out,        -       '45 


I»«w(t^ 


Mi 


i  ^>  mstniTnenury,  not  seeing  a  sub- 
t^^AJnription  made,  or  h«ariDg  it  «c- 

uiowledged^  renders  the  deed  null, 

497 
^ ...  i-.  being  blind,  renders  the  deed 

call,  -  •  402 

«  A  bankrapt  incompetent  to  increase 

the  amount  of  his  estate,  516 

See  Evidence,  Parol^Pfnctiee  as  to 

WiUeeses. 
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P|«fT||P,pT  JOMK  STARK. 

■^2 
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jjikfi 

oil  :/^...    -. ;, 

f**'^!   '.lZl  .  •''U    .»     •• 

Incomp^^;^  ftiwNtt  J^dmH.^- 
^encc^  -         -         40d,  439 

WRONGOUS  mPAt^omiMi!, 

Damage! li^r,..  .     .  •>   .:.>*^4,  51S 
Chdmed  for,        -  .  .     .-,     4/Hk4m 

In  daiiiaoi^f9rfmy,F^^.illfi#$«l( 
of  the  pttzsuer  s  tamily  in  igpaj*- 
tion,  -  -  lbs 
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ERRATA. 

P^  7d,  insert  as  a  note, ''  See  Fac.  Cal.  98tb  Nov.  IMt." 
445«  delete  the  marginal  note,  and  incert,  ^*  A  finding 
*'  that  the  maker  of  a  deed  was  fiicUe,  bat  find* 
**  ing  for  the  defenders  on  issues  as  to  frand*" 

984,  delete  "  claimed"  in  the  marginal  note. 
SIS,  delete  ^*  not"  in  the  marginal  note. 
$41,  col.  1,  !•  S  from  the  bottom,  insert  SIS, 
— •,  col.  9,  L  9,  delete  515. 
S4a,  col.  9, 1. 18  fWnm  the  bottom,  fbr  *'  hoT 
cik^ 
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3  bios  0li3  lia  5liH 
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